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Introduction
1.

This final determination by the ABAC Adjudication Panel (“the Panel”) concerns
packaging for Fixation Squish Citrus IPA by Fixation Brewing Company (“the
Company”) and arises from a complaint received 16 September 2019.

2.

Alcohol marketing in Australia is subject to an amalgam of laws and codes of
practice, that regulate and guide the content and, to some extent, the placement
of marketing. Given the mix of government and industry influences and
requirements in place, it is accurate to describe the regime applying to alcohol
marketing as quasi-regulation. The most important provisions applying to alcohol
marketing are found in:
(a)

Commonwealth and State laws:
•

Australian Consumer Law – which applies to the marketing of all
products or services, and lays down baseline requirements, such
as that marketing must not be deceptive or misleading;

•

legislation administered by the Australian Communications and
Media Authority – which goes to the endorsement of industry codes
that place restrictions on alcohol advertising on free to air
television;

•

State liquor licensing laws – which regulate retail and wholesale
sale of alcohol, and contain some provisions dealing with alcohol
marketing;
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(b)

Industry codes of practice:
•

AANA Code of Ethics – which provides a generic code of good
marketing practice for most products and services, including
alcohol;

•

ABAC Responsible Alcohol Marketing Code (“ABAC”) – which is an
alcohol specific code of good marketing practice;

•

certain broadcast codes, notably the Commercial Television
Industry Code of Practice – which restricts when advertisements
for alcohol beverages may be broadcast;

•

Outdoor Media Association Code of Ethics – which places
restrictions on the location of alcohol advertisements on outdoor
sites such as billboards.

3.

The codes go either to the issue of the placement of alcohol marketing, the content
of alcohol marketing or deal with both matters. The ABAC deals with both the
placement of marketing i.e. where the marketing was located or the medium by
which it was accessed and the content of the marketing irrespective of where the
marketing was placed. The ABAC scheme requires alcohol beverage marketers
to comply with placement requirements in the other codes as well as meeting the
standards contained in the ABAC.

4.

For ease of public access, Ad Standards (AS) provides a common entry point for
alcohol marketing complaints. Upon a complaint being received by AS, a copy of
the complaint is supplied to the Chief Adjudicator of the ABAC.

5.

The complaint is independently assessed by the Chief Adjudicator and AS and
streamed into the complaint process that matches the nature of the issues raised
in the complaint. On some occasions, a single complaint may lead to decisions by
both Ad Standards Community Panel under the AANA Code of Ethics and the
ABAC Panel under the ABAC if issues under both Codes are raised.

6.

The complaint raises concerns under the ABAC Code and accordingly is within
the Panel’s jurisdiction.

The Complaint Timeline
7.

The complaint was received on 2 August 2019.

8.

Generally, the Panel endeavours to make a decision within 30 business days of
the receipt of a complaint but this timeline is not applicable due to the two-part
process involved in determinations concerning product names and packaging.

9.

The quasi-regulatory system for alcohol beverage marketing features independent
examination of most proposed alcohol beverage marketing communications
against the ABAC prior to publication or broadcast. Pre-vetting approval was not
obtained for the marketing communication.
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Packaging
10.

The following product packaging is referred to in the complaint.

The Complaint
11.

The complainant is concerned that:
•

the product is a “Citrus IPA” beer packaged to appear like orange squash,
including a name clearly intended to be misread as “squash”; and

•

alcoholic beverages must not be packaged in a way that makes them look
like orange squash, which is a type of beverage likely to be consumed by
minors.

The ABAC Code
12.

Part 3 of the ABAC Code provides that a Marketing Communication must NOT:
(b)(i) have Strong or Evident Appeal to Minors

13.

Definition in Part 6 of the ABAC provides:
Strong or Evident Appeal to Minors means:
(i)

likely to appeal strongly to Minors;

(ii)

specifically targeted at Minors;

(iii)

having a particular attractiveness for a Minor beyond the general
attractiveness it has for an Adult;
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(iv)

using imagery, designs, motifs, animations or cartoon characters that are
likely to appeal strongly to Minors or that create confusion with
confectionary or soft drinks; or

(v)

using brand identification, including logos, on clothing, toys or other
merchandise for use primarily by Minors.

A Minor means a person who is under 18 years of age and therefore not legally
permitted to purchase an alcohol beverage in Australia.
The Company’s Response
14.

The Company responded to the complaint by letter dated 24 September 2019.
The Company’s response is attached in the Annexure to this Determination.

The Panel’s View
Introduction
15.

Fixation Brewing is one of a large number of Australian craft brewers which have
emerged over the last decade. Based in the Melbourne suburb of Collingwood,
the Company commenced operations in 2015 producing India Pale Ales (IPA).
The Company's beers have proven to be popular and award winning. Fixation
Squish is one IPA in the Company's range and it is the packaging of this product
which has drawn the complaint and is the subject of this determination.

16.

The Company, in its very detailed and thoughtful response to the complaint,
describes the product as a 'new world IPA that blends fresh fruit (blood orange
and white grapefruit) and hop characters'. Because of these flavours the product
is marketed as a citrus IPA and this defining feature is reflected on the product
packaging.

17.

The Company is not a signatory to the ABAC scheme and as such is not
contractually bound to the Code, nor to comply with Panel determinations. It is
clear, however, that the Company wishes to market its products in line with
community standards for responsible alcohol marketing and it has cooperated with
the Panel processes. This has facilitated the making of the determination.

18.

On 3 October 2019 the Panel made a provisional determination that the product
packaging was in breach of Part 3 (b) of the Code and consistent with the rules
and procedures applying to decisions concerning product packaging, the
Company was afforded an opportunity to seek a rehearing of the provisional
determination by making further submissions. The Company has accepted the
Panel’s decision and the Panel has proceeded to make a final determination of
the complaint.
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19.

The issue raised by the complaint is whether the product packaging has strong or
evident appeal to minors (under 18 year olds). Specifically, does this strong
appeal arise because of the use of imagery and designs that are likely to appeal
strongly to minors or create confusion with soft drinks. The complainant
contended that the product packaging was like an 'orange squash' given its name
and how it looked. The Panel takes the complaint as essentially arguing that the
packaging would likely be confused with an orange soft drink and this would be
strongly appealing to minors.

20.

In assessing compliance with a Code standard, the Panel is to adopt the
standpoint of a reasonable person and how the marketing communication would
be probably understood taking its content as a whole. The 'reasonable person'
test means that the life experience, attitudes and values held commonly in a
majority of the community is to be the benchmark. A person with a different
understanding isn't 'unreasonable' but possibly their interpretation would not be
shared by a majority of people.

General considerations and the Company's position
21.

22.

The Panel has considered the question of product packaging appealing strongly
to minors arising from a potential confusion with a soft drink in previous
determinations. From these decisions a non-exhaustive list of factors to be
weighed up include:
•

does the packaging clearly identify the product as an alcohol beverage
through the use of an alcohol descriptor like beer, ale, vodka, style of wine
etc;

•

does the packaging have a visual design that resembles a soft drink such as
the display of fruit images, bright colours, block colours and the use of a font
style found typically on soft drinks or fruit juices;

•

the use of terms commonly associated with a soft drink or fruit juice e.g.
orange, lemon, blueberry, pop, smash etc; and

•

the type of physical package used and whether this is similar to that used by
soft drinks or fruit juices e.g. prima style juice box.

The Company has produced a very thorough response to the complaint which is
attached in full to this determination. Some key points made by the Company
include:
•

the determination needs to recognise the product name and the packaging
as separate matters as the product is 'sold as a draught product' as well as in
cans and hence the name of itself is distinct from the packaging in terms of
its market position;
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•

'orange squish' and 'orange squash' are not recognised soft drink names, as
opposed to a 'lemon squash';

•

the name 'fixation squish' would not of itself have strong or evident appeal to
minors;

•

the packaging does identify the product as a beer as the term IPA is widely
understood to be a style of beer and taking the packaging as a whole there
are some 8 separate references to the product being alcoholic;

•

the font style used is not typically found on soft drinks or fruit juices;

•

the depiction of a citrus fruit is contextualised with depictions of hops, as are
the words used, so that the language on the packaging would not be
commonly associated with a soft drink;

•

the physical packaging is a can used traditionally with beer and 'orange fruit
soft drinks are almost exclusively in plastic bottles'; and

•

taken as whole the packaging would not be strongly appealing to minors or
likely to be confused with a soft drink.

The Product Name
23.

Firstly, it should be remembered that the ABAC does not regulate physical alcohol
beverages. Accordingly, the Panel is not concerned as to whether the beer itself
is available for sale but solely as to whether marketing communications for the
beer are consistent with the ABAC standards. This means the availability of the
product in draught form or indeed in cans is not a matter for the ABAC scheme.

24.

The product name is 'Fixation Squish'. The Panel does not believe this name
alone has strong or evident appeal to minors nor by itself would cause confusion
with a soft drink. While 'squish' and 'squash' might be interchanged in some
circumstances, there is nothing inherent in the product name which particularly
appeals to minors, nor any other age demographic for that matter.

The Product Packaging
25.

In assessing the compliance of the product packaging with the ABAC standard the
packaging has to be assessed as a whole. This requirement means that it is not
valid, for instance, to take a few seconds of a 30 second TV advertisement as
meaning a marketing communication is inconsistent with a Code standard when
the probable understanding of a reasonable viewer is to be drawn from the
entire advertisement.

26.

In applying this guidance, the Panel believes the way in which a reasonable
person would likely absorb the message from a marketing communication needs
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to reflected. So, for a roadside billboard, it's the impression a person would get
from paying some attention to the billboard from a passing motor vehicle. For a
beer can and/or the packaging around a six pack of beer, it is the impression
obtained from looking at the packaging when viewed from the shelf of a bottle
shop, or from a picture of the product packaging in a catalogue or shown on a
website or other digital platform.
27.

It is not reasonable to believe that an average consumer is going to pick up
an individual beer can and examine it in fine detail while turning the can around
the full 360 degrees. Accordingly, the Panel does not accept that the probable
understanding of the packaging will be drawn from the small print mentions of
'beer' and similar alcohol references identified by the Company in its response.
Rather the probable understanding will arise from:
•

the overall colouring of the product packaging;

•

larger and principal design graphics;

•

the product name and other easily visible language/messages; and

•

all of these in combination.

28.

The Company contended that orange soft drinks are 'almost exclusively' sold in
plastic bottles so the product being in a can would be a distinguishing point. This,
however, does not recognise that well known orange soft drinks such as Fanta
and Sunkist are sold in cans from many, if not most, supermarkets
and convenience stores.

29.

The Panel believes that the product packaging does breach the Part 3 (b)
standard. The Panel has noted:
•

the overall colouring of the packaging is blood orange, which is used in a
block;

•

the largest graphic is the depiction of a sliced citrus fruit, which given the
overall colouring, would quite likely be understood as an orange;

•

the term 'squish' is prominently displayed, which adds to the orange soft
drink impression;

•

there are cues that the product is alcoholic, namely, 'citrus IPA' and the
generally small print mentions of beer, but these cues do not clearly establish
the product is alcohol when viewed with the other features;

•

taken as a whole, the probable understanding of a reasonable viewer is that
the product is quite possibly a soft drink; and
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•

30.

the overall impression created is of a drink which resembles an orange soft
drink, which is likely to be strongly appealing to minors.

Accordingly, the Panel makes a final determination that the product packaging (but
not the name of itself) is in breach of Part 3 (b) of the Code.
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Annexure
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