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Introduction
1.

This determination by the ABAC Adjudication Panel (“the Panel”) concerns
Facebook and Instagram posts by gzpirateliferacing referencing Pirate Life beer
which is owned by Carlton & United Breweries (“the Company”) and arises from
complaints received 2 and 21 October 2019.

2.

Alcohol marketing in Australia is subject to an amalgam of laws and codes of
practice, that regulate and guide the content and, to some extent, the placement of
marketing. Given the mix of government and industry influences and requirements
in place, it is accurate to describe the regime applying to alcohol marketing as quasiregulation. The most important provisions applying to alcohol marketing are found
in:
(a)

Commonwealth and State laws:
•

Australian Consumer Law – which applies to the marketing of all
products or services, and lays down baseline requirements, such as
that marketing must not be deceptive or misleading;

•

legislation administered by the Australian Communications and
Media Authority – which goes to the endorsement of industry codes
that place restrictions on alcohol advertising on free to air television;

•

State liquor licensing laws – which regulate retail and wholesale sale
of alcohol, and contain some provisions dealing with alcohol
marketing;
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(b)

Industry codes of practice:
•

AANA Code of Ethics – which provides a generic code of good
marketing practice for most products and services, including alcohol;

•

ABAC Responsible Alcohol Marketing Code (“ABAC”) – which is an
alcohol specific code of good marketing practice;

•

certain broadcast codes, notably the Commercial Television Industry
Code of Practice – which restricts when advertisements for alcohol
beverages may be broadcast;

•

Outdoor Media Association Code of Ethics – which places
restrictions on the location of alcohol advertisements on outdoor
sites such as billboards.

3.

The codes go either to the issue of the placement of alcohol marketing, the content
of alcohol marketing or deal with both matters. The ABAC deals with both the
placement of marketing i.e. where the marketing was located or the medium by
which it was accessed and the content of the marketing irrespective of where the
marketing was placed. The ABAC scheme requires alcohol beverage marketers to
comply with placement requirements in the other codes as well as meeting the
standards contained in the ABAC.

4.

For ease of public access, Ad Standards (AS) provides a common entry point for
alcohol marketing complaints. Upon a complaint being received by AS, a copy of
the complaint is supplied to the Chief Adjudicator of the ABAC.

5.

The complaint is independently assessed by the Chief Adjudicator and AS and
streamed into the complaint process that matches the nature of the issues raised in
the complaint. On some occasions, a single complaint may lead to decisions by
both Ad Standards Community Panel under the AANA Code of Ethics and the ABAC
Panel under the ABAC if issues under both Codes are raised.

6.

The complaints raise concerns under the ABAC Code and accordingly are within
the Panel’s jurisdiction.

The Complaint Timeline
7.

The complaints were received on 2 and 21 October 2019. The Panel endeavours
to make a decision within 30 business days of the receipt of a complaint and these
complaints have been determined within that timeframe.

8.

The quasi-regulatory system for alcohol beverage marketing features independent
examination of most proposed alcohol beverage marketing communications against
the ABAC prior to publication or broadcast. Pre-vetting approval was not obtained
for the Facebook and Instagram posts.
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The Marketing Communications
9.

10.

Facebook posts by gzpirateliferacing referred to in the first complaint include:
•

a video of two people riding mountain bikes through scenic locations;

•

a video of four people riding mountain bikes through the streets and then riding
into Pirate Life premises, up to a bar, removing their helmets and being poured
glasses of beer; and

•

static posts such as those included following.

The Instagram post by gzpirateliferacing referred to in the second complaint is a
video that depicts BMX riders riding through a brewery and performing stunts.
Midway through the footage a rider stops and drinks from a can of beer and then
rides on. We see a can of beer in one of the bike’s water holders. More riding and
stunts follow and the footage concludes with the riders in the brewery drinking.
Screenshots from the video are included following.
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The Complaints

11.

The first complaint is concerned that the Facebook page includes people riding bmx
bikes in high risk situations and is intermixed with product shots and shots of people
drinking beer, breaching the Code by associating drinking and this kind of risky
riding.

12.

The second complaint is concerned that the Instagram post:

•

links high risk behaviour and drinking through depictions in the post;

•

creates a link between drinking and a high risk activity through the sponsoring
of a BMX team by a brewery;

•

shows BMX riding which is a sport that has a large following by younger kids;
and

•

shows role models for children interested in BMX racing drinking alcohol.

The ABAC Code
13.

Part 3 of the ABAC Code provides that a Marketing Communication must NOT:
(b)(i)

have Strong or Evident Appeal to Minors

(d)

show (visibly, audibly or by direct implication) the consumption of an Alcohol
Beverage before or during any activity that, for safety reasons, requires a
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high degree of alertness or physical co-ordination, such as the control of a
motor vehicle, boat or machinery or swimming
14.

Definition in Part 6 of the ABAC provides:
Strong or Evident Appeal to Minors means:
(i)

likely to appeal strongly to Minors;

(ii)

specifically targeted at Minors;

(iii)

having a particular attractiveness for a Minor beyond the general
attractiveness it has for an Adult;

(iv)

using imagery, designs, motifs, animations or cartoon characters that are
likely to appeal strongly to Minors or that create confusion with
confectionary or soft drinks; or

(v)

using brand identification, including logos, on clothing, toys or other
merchandise for use primarily by Minors.

A Minor means a person who is under 18 years of age and therefore not legally
permitted to purchase an alcohol beverage in Australia.
The Company’s Response
15.

The Company responded to the first complaint by letter dated 11 October 2019.
The principal points made by the Company were:
•

Pirate Life sponsors the downhill mountain bike team ‘GreyZone Pirate Life
Racing’ on a yearly basis. The relationship is informal. The Facebook page
GZPirateLifeRacing is an asset of GreyZone Pirate Life Racing and is
administered by GZ Pirate Life Racing.

•

We reject the inference that the sponsorship of a mountain biking team implies
a link between consuming alcohol and performing the physical act of mountain
bike riding. Sponsorships are common for both craft and mainstream beer
brands, and these sponsorships exist across a range of sports that require a
high degree of alertness or physical co-ordination. Consumers are aware of
the nature of such relationships, and that consumption is not implied as such
relationships are commonplace.

•

We note that the ABAC Guidance Notes in respect of Clause 3(d) state that
the intent of this provision is not to exclude every association between alcohol
and such activities, however consumption cannot occur before the activity.

•

In sponsoring GZ Pirate Life Racing, Pirate Life is appealing to a subculture
or consumer segment that is interested in mountain biking and related sports,
Page 5/11

not implying that alcohol is required to partake in the sport of mountain bike
riding.
•

The specific posts are not authorised by Pirate Life or CUB. GZ Pirate Life
Racing is a downhill mountain bike team that Pirate Life sponsors on a yearly
basis. Their social media is independently created and authorised, however,
the images draw on content created by Pirate Life.

•

Clause 3(d) states that “a Marketing Communication must NOT show … the
consumption of an Alcohol Beverage before or during any activity that, for
safety reasons, requires a high degree of alertness or physical co-ordination.”
The fact that the Facebook page features posts that depict mountain bike
racing while also featuring posts that show Pirate Life beer and branding, in
accordance with Pirate Life’s sponsorship of the team, is not sufficient to imply
that alcoholic beverages are being consumed before or during mountain biking
activity.

•

In the 20 June 2019 Facebook post video, it is clear that the mountain bike
riders have completed their activities. The riders perform a number of stunts
around the Port Adelaide area, ride into the Pirate Life Brewery in Port
Adelaide, dismount from their bicycles, remove their helmets and enjoy a beer.
It is very clear from the removal of helmets that the mountain bikers have
finished their activities.
Additionally, no bicycles are present in the
consumption shot, indicating that cycling activity will not resume.

•

The context of the 17 June 2019 Facebook post that includes the caption "Mid
road trip refreshments is made clear by the preceding and following posts –
the GZ Pirate Life Racing team are on a trip from Perth to Adelaide across the
Nullarbor. ‘Road trip’ as a term is commonly understood to mean a relatively
long, multi-day trip and that is precisely what is occurring in this instance. The
use of the term “mid-road trip” could connote that this is the middle of a multiple
day road trip, thus the end of driving on say, Day One, a day would still be
considered mid-road trip, and no consumption would occur as driving had
concluded.

•

‘Mid road trip’ in this instance cannot be taken as meaning the team are
drinking and either riding or biking. The light in the post is dim, which implies
that it is late afternoon and activity has concluded for the day. There is nothing
in this post that suggests a positive association between drinking beer and
performing an activity that requires a high degree of alertness or physical coordination.

•

In relation to the 14 September Facebook post, there is nothing in section 3(d)
that would prevent someone from drinking a beer while watching an extreme
sport, or indeed any sport. The post copy does not depict consumption or

Page 6/11

imply that the person holding the beer is about to partake in any mountain
biking activity, and indeed it is clear from the picture that he is behind the tape
denoting the course.
•

16.

CUB is committed to ensuring our promotional and marketing material, and
that of our associated entities such as Pirate Life, does not promote or
encourage any irresponsible consumption of alcohol. Our goal is for
consumers to enjoy our products responsibly and in moderation. Accordingly,
we have taken all reasonable precautions to ensure that the marketing
material produced by our sponsorship partners is in compliance with the
ABAC.

The Company responded to the second complaint by letter dated 31 October 2019.
The principal points made by the Company were:
•

Pirate Life sponsors the downhill mountain bike team ‘GreyZone Pirate Life
Racing’ on a yearly basis. The Facebook page GZPirateLifeRacing is an
asset of GreyZone Pirate Life Racing and is administered by GZ Pirate Life
Racing.

•

We note that the ABAC Guidance Notes with respect to Clause 3(d) state the
intent of this provision is not to exclude every association between alcohol and
such activities, in this case mountain biking, however consumption cannot
occur before or during the activity. We will address the specific post referred
to by the complainant below.

•

We do however reject the idea that mountain biking holds strong appeal to
minors over and above the appeal it holds for adults. Adults regularly engage
in, compete in, and watch downhill mountain biking events. It is very clear
from the GZ Pirate Life Racing assets that the group is comprised of adults,
has adult fans, and does not seek to appeal to children through its branding
or activities in any way.

•

Finally, the complainant states that “The Instagram page has other posts
where the the [sic] team is drinking then riding but they are off brand, drinking
Singha.” In our consideration, this should serve as evidence that the page is
not under the effective control of Pirate Life or CUB.

•

In sponsoring GZ Pirate Life Racing, Pirate Life is appealing to a subculture
or consumer segment that is interested in mountain biking and related sports.
We have briefly outlined the reasons that the GZ Pirate Life Racing team, and
mountain biking in general, does not hold strong or evident appeal to minors.
However, stepping through the definition of ‘Strong or Evident Appeal to
Minors’:
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1

•

GZ Pirate Life Racing uses dark colours and the prominent and wellknown Pirate Life Brewing logo in its team kit. Its imagery and videos
are not shot in ways that would hold strong appeal for minors; the
pictures are of adults on mountain bikes; and the imagery is largely
shot in bush settings.

•

As per (i) above, the nature of the content featured on these
channels is clearly aimed at adults. No minors are featured; the
emphasis is clearly adult competitive downhill mountain bike racing.

•

As per (i) and (ii) above, not only does this content fail to hold a
particular attractiveness for minors above that which it does for
adults, it is clearly designed with adult downhill mountain biking and
beer enthusiasts in mind.

•

The advertisement contains no imagery, designs, motifs, animations
or cartoon characters likely to appeal to children, nor do they create
confusion with soft drinks or confectionary. I am unaware of any
downhill mountain bike teams that are sponsored by soft drinks or
confectionary typically associated with children.

•

The product does not use any brand identification associated with
products primarily in use with minors. As an observation, we note
the general popularity that competitive mountain biking, road cycling,
BMX sports, and casual cycling hold for adults – a 2019 Sport
Australia survey, for example, suggests cycling is Australia’s fifth
most popular sport.1

•

We do concede that the specific video dated 13 August 2019, which has been
posted by the GZ Pirate Life Racing team, does feature an instance of beer
being consumed while mountain bikes are being used. We agree that this
element of the video breaches the Code with respect to Part 3(d) Alcohol and
Safety, however, we do not believe the Instagram post to have been within
our effective control at the time it was posted.

•

Pirate Life's relationship with GZ Pirate Life Racing is relatively informal in
nature. In 2020 the parties will seek to implement a more formal relationship.
In anticipation of this state of affairs, we have contacted GZ Pirate Life Racing
and asked them to remove the post from their social media channels. GZ
Pirate Life Racing have complied with this request from CUB and Pirate Life.

•

CUB is committed to ensuring our promotional and marketing material, and
that of our associated entities such as Pirate Life, does not promote or
encourage any irresponsible consumption of alcohol. Our goal is for

https://www.ambmag.com.au/news/cycling-is-australias-5th-most-popular-sport-524426
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consumers to enjoy our products responsibly and in moderation. We are
disappointed that an ambassador has not complied with our standards in this
instance. In addition to asking them to remove the post, as a further mitigating
step we have issued upgraded Responsible Marketing Guidelines to Pirate
Life to share with GZ Pirate Life Racing and all sponsored entities, regardless
of the formality of those relationships. Additional face to face training has also
been made available.

The Panel’s View
17.

GZ Pirate Life Racing is an amateur team of BMX bicycle riders. The team
maintains social media sites on which posts of team members riding and performing
various stunts are shown. The team has a sponsorship relationship with the
Company which appears to be reflected in the team name and the display of Pirate
Life branding on team clothing.

18.

The social media posts of the team have attracted two complaints regarding the
depiction of the Company's product and branding. The first complaint concerns a
Facebook page and the second complaint an Instagram account. In both instances
the complainant is concerned that a number of posts, including videos, establish an
inappropriate link between alcohol and the inherently dangerous activity of BMX
racing and the performance of stunts. In addition, the second complainant believes
that posts on the Instagram account make the alcohol product strongly appealing to
minors.

19.

The two social media accounts are not those of the Company itself. For the
Company to be held responsible for the posts in relation to consistency with ABAC
standards, the starting point is to assess if the posts are marketing communications
for the purposes of the ABAC. This requires the Company to have either generated
the posts or for the posts to be within the 'reasonable control' of the Company.

20.

The Company explains it has an 'informal sponsorship' relationship with the BMX
team which appears to run on a year by year basis. The details of this sponsorship
are not disclosed however it evidently involves:
•
•

21.

the team promoting Pirate Life via the team name and livery featuring the
Company's branding; and
the team believing it should feature depictions of Pirate Life products in social
media posts.

What is received by the team in return for this is not advised, however it is
reasonable to assume that some benefits accrue. Potentially some financial
support, the provision of branded clothing or maybe the supply of Pirate Life
products. The details of the sponsorship are not critical to making the determination
as it appears that while the Company does not have close supervision over the
team social media posts, it can exercise a measure of control over how its brand is
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portrayed by the team. For instance, the Company was able to secure the removal
of a video posted on Instagram which the second complaint raised concerns about.
The Panel concludes that the team social media sites are within the reasonable
control of the Company sufficiently to the bring the posts within the remit of the
ABAC standards.
22.

The ABAC scheme does not expressly apply to sponsorships by an alcohol
company of sporting teams. This means that the scheme does not seek to impose
supervision over the terms of sponsorship arrangements nor do the ABAC
standards apply to the direct manifestation of the sponsorship via branding on team
uniforms or team names. Accordingly, the fact that the BMX team is named Pirate
Life racing is not subject to Code standards.

23.

What the Code does apply to is marketing communications which flow from the
existence of a sponsorship relationship. So, in this case, the Facebook
and Instagram posts do need to be consistent with the ABAC standards. The two
standards raised by the complaints are Part 3 (b) and Part 3 (d).

24.

The Facebook posts raised by the first complaint are argued to associate the
drinking of alcohol with the riding of BMX bikes in high risk situations. The ABAC
standard provides that a marketing communication (the Facebook posts) must not
show the consumption of alcohol before or during any activity that for safety reasons
requires a high degree of alertness or physical co-ordination. It can be readily
accepted that BMX racing and performing stunts does require both a high degree
of alertness and physical co-ordination. So, the issue is whether the posts show
consumption occurring before or during the racing or riding of the bikes.

25.

In assessing if the standard has been breached the Panel is to adopt the viewpoint
of the probable understanding of the marketing communication by a reasonable
person. This means the values, life experiences and opinions held commonly in a
majority of the community is the benchmark.

26.

The Panel does not believe the Facebook posts offend the standard. In several
posts a picture of the product is shown but it would not be reasonably believed that
the product is being consumed by the riders. The can is a prop in the picture to
reflect the sponsorship relationship, but no one is seen consuming the product. On
other occasions the product is consumed, but it is established that the racing or
performance has concluded. There is no implication that the product was used
before the riding occurred or during the use of the bikes. The Code does not prohibit
associating alcohol with sport, but the use of alcohol before or during a
sporting activity is not permitted. The Facebook posts are consistent with the Code.

27.

In contrast, the Instagram video of 13 August identified in the second complaint
does show members of the team riding and then consuming alcohol and continuing
to ride.
This breaches the Part 3 (d) standard and this is conceded by
the Company. Further, the video has images of a can of the product apparently
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being on a bike as water is often stored. This reasonably implies consumption could
occur during riding/racing and this breaches the standard.
28.

The Panel does not believe the Instagram post is positioning the product as having
strong or evident appeal to minors. The team members appear to be clearly adults.
BMX racing as a sport is dominated by adults. The scenes don't feature settings
which could be reasonably said to be strongly appealing to minors and the overall
impression is of an adult activity.

29.

Accordingly, the first complaint is dismissed and the second complaint is upheld in
relation to the video dated 13 August in terms of Part 3 (d) and dismissed in relation
to Part 3 (b).
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