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Introduction
1.

This determination by the ABAC Adjudication Panel (“the Panel”) concerns Youtube
and Instagram posts by Pirate Life Brewing which is owned by Carlton & United
Breweries (“the Company”) and arises from a complaint received 29 October 2019.

2.

Alcohol marketing in Australia is subject to an amalgam of laws and codes of
practice, that regulate and guide the content and, to some extent, the placement of
marketing. Given the mix of government and industry influences and requirements
in place, it is accurate to describe the regime applying to alcohol marketing as quasiregulation. The most important provisions applying to alcohol marketing are found
in:
(a)

Commonwealth and State laws:
•

Australian Consumer Law – which applies to the marketing of all
products or services, and lays down baseline requirements, such as
that marketing must not be deceptive or misleading;

•

legislation administered by the Australian Communications and
Media Authority – which goes to the endorsement of industry codes
that place restrictions on alcohol advertising on free to air television;

•

State liquor licensing laws – which regulate retail and wholesale sale
of alcohol, and contain some provisions dealing with alcohol
marketing;
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(b)

Industry codes of practice:
•

AANA Code of Ethics – which provides a generic code of good
marketing practice for most products and services, including alcohol;

•

ABAC Responsible Alcohol Marketing Code (“ABAC”) – which is an
alcohol specific code of good marketing practice;

•

certain broadcast codes, notably the Commercial Television Industry
Code of Practice – which restricts when advertisements for alcohol
beverages may be broadcast;

•

Outdoor Media Association Code of Ethics – which places
restrictions on the location of alcohol advertisements on outdoor
sites such as billboards.

3.

The codes go either to the issue of the placement of alcohol marketing, the content
of alcohol marketing or deal with both matters. The ABAC deals with both the
placement of marketing i.e. where the marketing was located or the medium by
which it was accessed and the content of the marketing irrespective of where the
marketing was placed. The ABAC scheme requires alcohol beverage marketers to
comply with placement requirements in the other codes as well as meeting the
standards contained in the ABAC.

4.

For ease of public access, Ad Standards (AS) provides a common entry point for
alcohol marketing complaints. Upon a complaint being received by AS, a copy of
the complaint is supplied to the Chief Adjudicator of the ABAC.

5.

The complaint is independently assessed by the Chief Adjudicator and AS and
streamed into the complaint process that matches the nature of the issues raised in
the complaint. On some occasions, a single complaint may lead to decisions by
both Ad Standards Community Panel under the AANA Code of Ethics and the ABAC
Panel under the ABAC if issues under both Codes are raised.

6.

The complaint raises concerns under the ABAC Code and accordingly is within the
Panel’s jurisdiction.

The Complaint Timeline
7.

The complaint was received on 29 October 2019. The Panel endeavours to make
a decision within 30 business days of the receipt of a complaint and this complaint
has been determined within that timeframe.

8.

The quasi-regulatory system for alcohol beverage marketing features independent
examination of most proposed alcohol beverage marketing communications against
the ABAC prior to publication or broadcast. Pre-vetting approval was not obtained
for the posts and the first two were posted well before the acquisition of Pirate Life
by CUB.
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The Marketing Communications
9.

Post 1: Youtube video uploaded by piratelifebrewing on 26 February 2015 as “Pirate
Life
Brewers
Cross
the
Nullarbor”
at
https://www.youtube.com/watch?v=YNbxfNdurPs with the description “Two
Brewers, a mix of mates and a whole lot of beer.” Video footage with images of a
road trip undertaken by two Pirate Life Brewers and narration of the story of how
they met when working at Brewdog in Scotland and started Pirate Life Brewing in
the Barossa Valley.
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10.

Post 2: Youtube video uploaded by piratelifebrewing on 9 November 2014 as “How
NOT to shotgun a beer” with the description “Shotgunning basics No. 1: you need
TWO holes. One for the beer in your mouth the second for air to flow in.” at
https://www.youtube.com/watch?v=33C2S2LW89I&feature=youtu.be&has_verified
=1 that includes video footage of a man unsuccessfully attempting to shotgun a
beer.

11.

Post 3: Instagram post by Pirate Life Brewing
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The Complaint

12.

The complainant is concerned that Pirate Life Brewing marketing communications
show excessive consumption or misuse of alcohol and in the case of the first video,
raises connotations between drinking alcohol and driving:
•

Youtube Video uploaded by Pirate Life Brewing on 26 February 2015 in which
drinking is shown intermixed with travel during a road trip with scenes showing
a passenger drinking and also beer pong;

•

Youtube Video uploaded by Pirate Life Brewing on 9 November 2014 in which
beer can shotgunning is shown; and

•

Instagram post by Pirate Life Brewing dated 6 April 2018 shows a man
attempting to pour beer into the other’s mouth.

The ABAC Code
13.

Part 3 of the ABAC Code provides that a Marketing Communication must NOT:
(a)(i)

show (visibly, audibly or by direct implication) or encourage the excessive
or rapid consumption of an Alcohol Beverage, misuse or abuse of alcohol
or consumption inconsistent with the Australian Alcohol Guidelines

(a)(ii) show (visibly, audibly or by direct implication) or encourage irresponsible or
offensive behaviour that is related to the consumption or presence of an
Alcohol Beverage
(d)

show (visibly, audibly or by direct implication) the consumption of an Alcohol
Beverage before or during any activity that, for safety reasons, requires a
high degree of alertness or physical co-ordination, such as the control of a
motor vehicle, boat or machinery or swimming
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The Company’s Response
14.

The Company responded to the complaint by letter dated 8 November 2019. The
principal points made by the Company were:
•

The complainant refers to two YouTube posts and an Instagram post,
asserting that ‘All three posts would breach the code 3(a)(i) showing excessive
consumption or misuse of alcohol. Drinking around a roadtrip also raises some
connotations between drinking and driving.’

•

With respect to Post 1 (road trip), we do not agree that it breaches the ABAC
under 3(a)(i) or 3(d). Our arguments are outlined in response to questions
2(a) and 3 below.

•

Posts 2 and 3 to our mind do constitute clear breaches and have been
removed accordingly.

•

In relation to the first post, we note with interest ABAC Determination 22/11,
dated 25 March 2011, which upheld a complaint against Thirsty Camel with
respect to an encouragement to purchase alcohol with the intent of engaging
in drinking games, including beer pong. In our view, this is a fundamentally
different situation. Although the footage at 1:24 shows Pirate Life founders
and their friends are playing a game that clearly references beer pong
(depiction of beer being poured into red cups, person throwing a ball into said
cups), there is no depiction of rapid or excessive consumption associated with
this scene or indeed anywhere else in the video. In fact, the video explicitly
shows only a small of beer being poured, and the people in the scene are
clearly not intoxicated. There are also a significant number of people in the
scene, implying that any beer will be consumed by a group. There is certainly
no encouragement for others to partake in this activity, and the overall tenor
of the video is to depict Pirate Life Brewers having a good time with mates and
consuming alcohol responsibly.

•

We agree that the second post breaches the Code with respect to Part 3(a)(i)
excessive or rapid consumption. It has been removed from Pirate Life’s social
media channels.

•

We agree that the third post breaches the Code with respect to Part 3(a)(i)
excessive or rapid consumption. It has been removed from Pirate Life’s social
media channels.

•

We do not believe the first post, video uploaded to YouTube by Pirate Life
Brewing on 26 February 2015, breaches Part 3(d) of the ABAC. The Pirate
Life founders are driving across the Nullarbor, in the context of moving from
their hometowns of Perth and Margaret River to Adelaide to start a new
brewery. The Nullarbor National Park, explicitly referenced in the video and
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the caption to the video, is located in South Australia. We note that in Western
Australia “It is an offence (except where a permit or licence applies) to drink
liquor on any public road or street. This includes drinking in a motor vehicle on
any public road or street.”1 However, with respect to South Australia, there is
no explicit prohibition on the consumption of alcohol in the vehicle while a
passenger.2 Given the video is quite clearly captioned ‘Pirate Life Brewers
Cross the Nullarbor’ and it is also clear the party drinking alcohol is seated in
the passenger seat, a reasonable person can assume this scene was shot in
South Australia. To the broader point of this video ‘depicting alcohol
consumption during a road trip’, there is no implication in the video that the
road trip participants, who are clearly consuming beer in the context of having
finished the day’s driving and catching up with friends along the way, are in
any way too intoxicated to resume driving the following day. The consumption
depicted in the video is moderate and responsible. Accordingly, no part of this
video breaches ABAC Part 3(d) Alcohol and Safety.
•

CUB is committed to ensuring our promotional and marketing material, and
that of our associated entities such as Pirate Life, does not promote or
encourage any irresponsible consumption of alcohol. We note that two of the
posts at issue are historical in nature, having been produced and uploaded
four to five years ago, and are not presently promoted or used to advertise the
Pirate Life brand in any way. As always, our goal is for consumers to enjoy
our products responsibly and in moderation. Internally we have taken steps
to reiterate the necessity of ensuring all current, past and future social content
conforms with the ABAC.

The Panel’s View
Introduction
15.

16.

1
2

This determination concerns three social media posts by the Company namely:
•

Post 1- Youtube road trip

•

Post 2 - Youtube 'shotgun'

•

Post 3 - Instagram posts of a man pouring a beer into another man's
mouth

The Company accepts that posts 2 and 3 are inconsistent with Part 3 (a) of the
ABAC which provides that alcohol marketing must not encourage excessive
or rapid consumption of alcohol or irresponsible behaviour related to the

https://www.rgl.wa.gov.au/home/fact-sheets/drinking-in-public-places
https://www.dpti.sa.gov.au/towardszerotogether/Safer_behaviours/alcohol_drink_driving2
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consumption of alcohol. This was the concern expressed about the posts by
the complainant. The Panel also believes the posts to be breach of the standard.
17.

The road trip youtube post runs for 2 minutes and 34 seconds and is a 'home video'
style account of the founders of Pirate Life brewery making their way from
Western Australia to Adelaide where the Pirate Life brewery was established. The
complainant contends the video shows or implies alcohol consumption while driving
a motor vehicle and at times excessive consumption occurring.

18.

The Company argues the video depicts a long road trip of a group of people and
that the alcohol consumption shown is placed to occur when the day's driving is
completed and is not excessive. The specific scenes pointed to by the complainant
of a car passenger shown drinking and a 'beer pong' game when contextualised
are contended as not inconsistent with the ABAC standard.

19.

In assessing consistency with a Code standard the Panel is to have regard to the
probable understanding of the marketing communication by a reasonable person
taking the content as a whole.

20.

The Panel does not believe the video clip as a whole would be understood by a
reasonable viewer as encouraging excessive consumption. While alcohol is seen
consumed at points during the clip, it’s clear that the consumption occurs after the
driving of the day has finished and the persons shown do not appear as being
influenced by alcohol or consuming to excess. Consumption is shown by a group
of people and is ancillary to the group's interactions.

21.

A jarring note to the overall impression is the scene where a passenger in the car is
shown drinking. The Company contends this could be placed as occurring in
South Australia (where this is not unlawful) as opposed to Western Australia where
a person cannot lawfully drink on a public road. But this is not really the point, as it
is not generally desirable to depict alcohol use in conjunction with driving a vehicle
even if it's a passenger. But more importantly the inference is that alcohol might be
consumed while driving rather than at the end of the day. That said, the clip as a
whole does not give that overall impression.

22.

The beer pong scene is presented in a quiet way as opposed say to a party where
the game would be readily interpreted as leading to excessive consumption. Again,
in a context the scene needs to be understood against the video as a whole. It is
not considered that the ABAC standard has been breached.

23.

Accordingly, the complaint is upheld in relation to post 2 and 3 and dismissed in
relation to post 1.

Page 8/8

