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Introduction
1.

This determination by the ABAC Adjudication Panel (“the Panel”) concerns
Facebook marketing for Lust Liquor (“the Company”) and arises from a complaint
received 13 February 2020.

2.

Alcohol marketing in Australia is subject to an amalgam of laws and codes of
practice, that regulate and guide the content and, to some extent, the placement of
marketing. Given the mix of government and industry influences and requirements
in place, it is accurate to describe the regime applying to alcohol marketing as quasiregulation. The most important provisions applying to alcohol marketing are found
in:
(a)

Commonwealth and State laws:
•

Australian Consumer Law – which applies to the marketing of all
products or services, and lays down baseline requirements, such as
that marketing must not be deceptive or misleading;

•

legislation administered by the Australian Communications and
Media Authority – which goes to the endorsement of industry codes
that place restrictions on alcohol advertising on free to air television;

•

State liquor licensing laws – which regulate retail and wholesale sale
of alcohol, and contain some provisions dealing with alcohol
marketing;
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(b)

Industry codes of practice:
•

AANA Code of Ethics – which provides a generic code of good
marketing practice for most products and services, including alcohol;

•

ABAC Responsible Alcohol Marketing Code (“ABAC Code”) – which
is an alcohol specific code of good marketing practice;

•

certain broadcast codes, notably the Commercial Television Industry
Code of Practice – which restricts when advertisements for alcohol
beverages may be broadcast;

•

Outdoor Media Association Code of Ethics and Policies – which
place restrictions on the location of alcohol advertisements on
outdoor sites such as billboards.

3.

The codes go either to the issue of the placement of alcohol marketing, the content
of alcohol marketing or deal with both matters. The ABAC deals with both the
placement of marketing i.e. where the marketing was located or the medium by
which it was accessed and the content of the marketing irrespective of where the
marketing was placed. The ABAC scheme requires alcohol beverage marketers to
comply with placement requirements in other codes as well as meeting the
standards contained in the ABAC.

4.

For ease of public access, Ad Standards provides a common entry point for alcohol
marketing complaints. Upon a complaint being received by the Ad Standards, a
copy of the complaint is supplied to the Chief Adjudicator of the ABAC.

5.

The complaint is independently assessed by the Chief Adjudicator and Ad
Standards and streamed into the complaint process that matches the nature of the
issues raised in the complaint. On some occasions, a single complaint may lead to
decisions by both the Ad Standards Community Panel under the AANA Code of
Ethics and the ABAC Panel under the ABAC if issues under both Codes are raised.

6.

The complaint raises concerns under the ABAC Code and accordingly is within the
Panel’s jurisdiction.

The Complaint Timeline
7.

The complaint was received on 13 February 2020.

8.

The Panel endeavours to determine complaints within 30 business days of receipt
of the complaint, but this timeline depends on the timely receipt of materials and
advice and the availability of Panel members to convene and decide the issue. The
complaint was completed in this timeframe.

Pre-vetting Clearance
9.

The quasi-regulatory system for alcohol beverage marketing features independent
examination of most proposed alcohol beverage marketing communications against
the ABAC prior to publication or broadcast. Pre-vetting approval was not obtained
for this marketing communication.
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The Marketing Communication
10.

The complaint relates to the following four Facebook posts.

The Complaint
11.

The complainant objects to the marketing as:
•

there is an image of people who appear to be under 25;

•

a post made 13 February compares Lust Liquor to beer, using false claims
about the nutritional values of the beer and suggesting Lust Liquor only
contains 88 calories and is healthier than beer;

•

images are posted showing the product being consumed whilst boating and
whilst in the surf which are activities that are inherently risky when alcohol is
involved; and

•

none of the images mention responsible drinking.
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The ABAC Code
12.

Part 3 of the ABAC Code provides that a Marketing Communication must NOT:
(b)(iii) depict an Adult who is under 25 years of Age and appears to be an Adult
unless:
•
•

they are not visually prominent;
they are not a paid model or actor and are shown in a Marketing
Communication that has been placed within an Age Restricted
Environment;

(c)(iv) suggest that the consumption of an Alcohol Beverage offers any
therapeutic benefit or is a necessary aid to relaxation
(d)

A Marketing Communication must NOT show (visibly, audibly or by direct
implication) the consumption of an Alcohol Beverage before or during any
activity that, for safety reasons, requires a high degree of alertness or
physical co-ordination, such as the control of a motor vehicle, boat or
machinery or swimming.

The Company’s Response
13.

The Company responded to the complaint by email dated 17 February 2020. The
principal points made by the Company were:
a) I can confirm we are taking this very seriously. We have never been deceiving
and take the utmost care when marketing our product. All content we produce
is made and reviewed in house. We take all ABAC compliance very seriously
when considering content/marketing. All sponsored posts are age restricted
content and advertised to individuals over the age of 18. On our social media
platforms, we note you have 18+ years of age to follow or view.
b) I can confirm everyone in the image referenced in the complaint is over 25
and most definitely appear it.
c) In regard to the post made 13 February, we noted there was a mistake in the
sugar content of a pint of beer. We acted as soon as it was brought to our
attention. This post was deleted last week and will remain deleted. In no way
were we suggesting our beverage has a therapeutic benefit.
d) In regard to the post made 27/05/2019 the image is two hands holding and
toasting our bottle. They are not in control of the vessel just simply sitting
and anchored on the bay.
e) In regard to the post made 5/02/2020 the cap is screwed on and the bottle is
not open. This is not promoting alcohol consumption, simply providing an
image of our product.
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The Panel’s View
14.

Lust Liquor is a brand of vodka based pre-mixed drinks. The brand promotes itself
in part by pointing to the product having 'zero sugar' and 'less than 1g of carbs per
serve'. The Company uses Facebook as a medium to promote its brand and this
Determination concerns a number of posts on the Facebook page.

15.

The complainant has identified posts made at different dates from March 2019
which it is argued breach particular ABAC standards. These posts with the relevant
ABAC standard and issue are as follows:
•

25 March 2019- showing a group of young women alleged to be under the
age of 25 - ABAC standard b ii

•

27 May 2019- showing opened bottles of the product being held on a sailing
boat and alleged to be displaying unsafe practices- ABAC standard d

•

5 February 2020- showing an unopened bottle of the product being held in
the surf and alleged to be unsafe practice- ABAC standard d

•

13 February 2020- described to be a post comparing the product to beer
and alleged to make health benefit claims- ABAC standard c ii

16.

The Company argues its posts are consistent with the ABAC standards. It states it
did remove the post of 13 February upon receiving the complaint as it contained
'a mistake in the sugar content of a pint of beer' but it refutes the post made any
claim about the therapeutic benefit of the product.

17.

In assessing if a marketing communication is compliant with a Code standard the
Panel is to adopt the viewpoint of the probable understanding of the marketing item
by a reasonable person. This means the life experiences, values and opinions
common in a majority of the community is to be the benchmark.

18.

Looking at the posts in turn, the Panel concludes:•

25 March 2019 - It is difficult to assess the age of a person in their 20's
based only on a single photograph. In this case the women are clearly adults
and seem likely to be in their 20's. The Company states each woman is at
least 25 years of age although no individual details on each of the women
was supplied. The Panel cannot reasonably conclude the women are under
25 and given the Company's assurance as to the age of the women, no
finding of breach is made.

•

27 May 2019- the ABAC standard would be breached if a person was
depicted as consuming alcohol while in control of a sailing boat. In this case
there is no clear implication that the person holding the products are in
control of the boat and the most probable assumption would be the persons
consuming the product are passengers on the boat. In this instance
the standard is not breached.
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19.

•

5 February 2020- a person is holding an unopened bottle of the product in
the surf. It is clearly unsafe to consume alcohol before or during swimming at
a beach. While the shot is staged to highlight the product, nonetheless it
is undesirable to position alcohol not simply on the beach or near water but
actually being held by a person in the surf. On balance the Panel believes a
reasonable person could well understand that the message is that it is
acceptable to consume alcohol while swimming and hence this post
breaches the Part 3 (d) standard.

•

13 February 2020- the post compares the product against a beer in terms of
calories and sugar content. It is permitted to draw comparisons of the
attributes of different alcohol products. It is not permitted under Part 3(c)(iv)
to make positive claims as to the health or therapeutic benefit of alcohol. The
Company states the post did not make any such claims while
the complainant obviously believed health benefit claims were made. The
Panel does not believe health benefit claims were made in this post.

The complaint is upheld in relation to the post of 5 February 2020, but otherwise
dismissed.
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