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Introduction
1.

This determination by the ABAC Adjudication Panel (“the Panel”) concerns an
Instagram marketing communication by Boozebud (“the Company”) and arises from
a complaint received 6 May 2020.

2.

Alcohol marketing in Australia is subject to an amalgam of laws and codes of
practice, that regulate and guide the content and, to some extent, the placement of
marketing. Given the mix of government and industry influences and requirements
in place, it is accurate to describe the regime applying to alcohol marketing as quasiregulation. The most important provisions applying to alcohol marketing are found
in:
(a)

Commonwealth and State laws:
•

Australian Consumer Law – which applies to the marketing of all
products or services, and lays down baseline requirements, such as
that marketing must not be deceptive or misleading;

•

legislation administered by the Australian Communications and
Media Authority – which goes to the endorsement of industry codes
that place restrictions on alcohol advertising on free to air television;

•

State liquor licensing laws – which regulate retail and wholesale sale
of alcohol, and contain some provisions dealing with alcohol
marketing;
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(b)

Industry codes of practice:
•

AANA Code of Ethics – which provides a generic code of good
marketing practice for most products and services, including alcohol;

•

ABAC Responsible Alcohol Marketing Code (“ABAC Code”) – which
is an alcohol specific code of good marketing practice;

•

certain broadcast codes, notably the Commercial Television Industry
Code of Practice – which restricts when advertisements for alcohol
beverages may be broadcast;

•

Outdoor Media Association Code of Ethics and Policies – which
place restrictions on the location of alcohol advertisements on
outdoor sites such as billboards.

3.

The codes go either to the issue of the placement of alcohol marketing, the content
of alcohol marketing or deal with both matters. The ABAC deals with both the
placement of marketing i.e. where the marketing was located or the medium by
which it was accessed and the content of the marketing irrespective of where the
marketing was placed. The ABAC scheme requires alcohol beverage marketers to
comply with placement requirements in other codes as well as meeting the
standards contained in the ABAC.

4.

For ease of public access, Ad Standards provides a common entry point for alcohol
marketing complaints. Upon a complaint being received by the Ad Standards, a
copy of the complaint is supplied to the Chief Adjudicator of the ABAC.

5.

The complaint is independently assessed by the Chief Adjudicator and Ad
Standards and streamed into the complaint process that matches the nature of the
issues raised in the complaint. On some occasions, a single complaint may lead to
decisions by both the Ad Standards Community Panel under the AANA Code of
Ethics and the ABAC Panel under the ABAC if issues under both Codes are raised.

6.

The complaint raises concerns under the ABAC Code and accordingly is within the
Panel’s jurisdiction.

The Complaint Timeline
7.

The complaint was received on 6 May 2020.

8.

The Panel endeavours to determine complaints within 30 business days of receipt
of the complaint, but this timeline depends on the timely receipt of materials and
advice and the availability of Panel members to convene and decide the issue. The
complaint was completed in this timeframe.

Pre-vetting Clearance
9.

The quasi-regulatory system for alcohol beverage marketing features independent
examination of most proposed alcohol beverage marketing communications against
the ABAC prior to publication or broadcast. Pre-vetting approval was not obtained
for this marketing communication.
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The Marketing Communication
10.

The complaint relates to the following marketing communication on Instagram.

The Complaint
11.

The complainant objects to the advertisement as:
•

encouraging bulk purchase is likely to lead to an increase in alcohol use; and

•

Stuck at home?” and “isolation deals” suggests alcohol will help people cope
with the COVID-19 pandemic and will contribute to a significant change in
mood or environment.

The ABAC Code
12.

Part 3 of the ABAC Code provides that a Marketing Communication must NOT:
(a)(i)

show (visibly, audibly or by direct implication) or encourage the
excessive or rapid consumption of an Alcohol Beverage, misuse or
abuse of alcohol or consumption inconsistent with the Australian Alcohol
Guidelines

(c)(i)

suggest that the consumption or presence of an Alcohol Beverage may
create or contribute to a significant change in mood or environment

(c)(iv) suggest that the consumption of an Alcohol Beverage offers any
therapeutic benefit or is a necessary aid to relaxation
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The Company’s Response
13.

The Company responded to the complaint by letter dated 15 May 2020. The
principal points made by the Company were:
a) Due to the COVID-19 crisis, many people have turned to delivery services to
assist them in following government guidance with respect to staying at home
to stop the spread of the virus. Alcohol retailers have also seen this trend
towards delivery services and have adjusted their advertising accordingly.
Boozebud is an online retailer that delivers direct to consumers, and as such
is well placed to offer contact-free delivery of alcoholic beverages, thus
mitigating the need for Australians to leave their residence during the
pandemic. This promotion was a limited-time discount offer on 1L spirits. The
campaign was advertised on social media, including via Instagram Stories.
b) The complainant claims that the advertisement is:
Encouraging bulk purchase, which is likely to lead to increase alcohol use.
“Stuck at home?” and “isolation deals” suggests alcohol will help people
cope with the COVID-19 pandemic and will contribute to a significant change
in mood or environment.
Boozebud and CUB entirely reject this assertion. Special offers and
discounts are common marketing and promotional strategies across alcohol
and indeed all retail categories. A cursory look at virtually any alcohol retailer
will turn up numerous similar examples of this standard industry discounting
practice.
c) ‘Stuck at home’ and ‘isolation deals’ are references to current events; at the
time the complainant saw this advertisement on 18 April 2020, much of
Australia was in a ‘lockdown’ scenario, with Australians encouraged to
remain at home to stop the spread of the virus. There is absolutely no
suggestion, explicit or implicit, that the purchase of 2x1L bottles of spirits will
“help people cope” with the pandemic or lead to increased consumption of
alcohol.
d) Part 3(a)(i) of the Code states “A Marketing Communication must NOT show
(visibly, audibly or by direct implication) or encourage the excessive or rapid
consumption of an Alcohol Beverage, misuse or abuse of alcohol or
consumption inconsistent with the Australian Alcohol Guidelines.”
The Code quite correctly refers to ‘consumption’, which is a spatially and
temporally distinct event from the ‘purchase’ of alcohol in off-premise
channels, including online retail. The mere purchase of 2x1L bottles of spirits
cannot be automatically conflated with their consumption, especially at a
time when consumers have sought to bulk-purchase all manner of goods in
order to minimise time spent outside their homes. There is no reading of this
advertisement that supports a conclusion of an inducement to quickly or
excessively consume this purchase. If anything, the use of ‘stock up’
suggests that the products will be purchased and set aside, for responsible
consumption at another time.
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e) Parts 3(c)(i) and (iv) of the Code state: “A Marketing Communication must
NOT suggest that the consumption or presence of an Alcohol Beverage may
create or contribute to a significant change in mood or environment” or
“suggest that the consumption of an Alcohol Beverage offers any therapeutic
benefit or is a necessary aid to relaxation.”
The complainant has claimed that the advertisement is an example of
“Booze Bud selling 2x1L Spirits for $100 (to help with boredom)” but this is
an interpretation they have formed that is unsupported by the actual text or
visual content of the collateral. As we have stated, ‘stuck at home’ and
‘isolation deals’ are references to current events and the lived experience of
Australian consumers at the time of this campaign. The objective when
including these phrases is to acknowledge reality. There is no explicit or
implicit reference to improved mood, relief from boredom, or other general or
specific ‘survival’ to be gained from the purchase or consumption of these
products.
f)

The collateral is advertising a two-bottle “bulk” purchase promotion, which is
a standard industry offer format, and in this instance was a deal available
through Boozebud’s home delivery service; a service that consumers may
have been more likely to avail themselves of given directions from
government to limit time spent outside the home in order to stop the spread
of COVID-19. The intended interpretation is clear: despite being ‘stuck at
home’, consumers are still able to conveniently complete a regular alcohol
purchase online.

g) CUB is committed to ensuring our promotional and marketing material, and
that of our associated entities such as Boozebud, does not promote or
encourage any irresponsible consumption of alcohol. Our goal is for
consumers to enjoy our products responsibly and in moderation, a goal that
is in no way inconsistent with the common industry practice of providing
discounts and special offers on the sale of alcohol.

The Panel’s View
14.

Boozebud is an online alcohol 'marketplace' which commenced operations in 2014.
It was originally an IT platform with associated logistics and distribution operating
independently of major alcohol industry participants but in 2018 the business was
acquired by the global alcohol company AB InBev. The Company uses a range of
marketing channels including social media platforms. This determination concerns
a post from the Company on Instagram.

15.

The post shows four different brands of spirits with a headline, ‘2X 1L Spirits for
$100’. The accompanying text reads ‘🍸🥃 Stuck at home? Stock up on your
favourite spirits with these isolation deals at Boozebud. Limited time only! Pick up 2
x 1L bottles of popular spirits now for only $100’. To the complainant this message
is heavy with irresponsible implications. It is argued to be encouraging bulk
purchase which will likely lead to an increase in alcohol use. Further the phrases
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'stuck at home' and 'isolation deals' are contended to be suggestive that alcohol will
help people cope with the current COVID-19 pandemic.
16.

The Company refutes that the post is in anyway inconsistent with ABAC standards.
It is argued the post is unexceptional in its promotion of products and cannot be
interpreted as encouraging excessive consumption. Nor is the reference to the
current pandemic restrictions more than an acknowledgement of the
lived experience of Australians and does not suggest alcohol is needed to 'cope'
with the circumstances of government restrictions to contain the pandemic.

17.

The ABAC provides that alcohol marketing communications must not encourage
excessive consumption. Further, it is not permitted to suggest that alcohol use will
contribute to a significant change in mood nor offer a therapeutic benefit or be a
necessary aid to relaxation. Judgement as to whether a Code standard has been
breached is from the standpoint of the probable understanding of the
marketing communication by a reasonable person. This test asks what an average
consumer would think about the message in the marketing item given the
life experiences, values and opinions found commonly in a majority of the
community. If a message might be taken in several ways, it is the most
probable interpretation rather than a less likely but possible interpretation which is
to be preferred.

18.

The backdrop of both the post and the complaint is the current pandemic and
the government restrictions to contain the virus, principally social isolation and the
constraints on the circumstances a person should leave their home. It is not
surprising that references will be made to the pandemic in marketing given its
profound impact on everyday life. The Code provides a set of standards on
how alcohol and its use is to be presented so as to be consistent with the
responsible and moderate consumption of the product by adults. It is possible that
the background event could be associated with alcohol in a way that is inconsistent
with a Code standard. This will require more than simply referring to the background
event and alcohol. It will involve portraying alcohol use in a way contrary to a Code
standard.

19.

The Panel does not believe the post is inconsistent with the ABAC standards. In
reaching this conclusion the Panel noted:
•

•

•

The post promotes a price for the purchase of two, one litre bottles of spirits
and does not suggest any pattern of consumption of the products. If anything,
the phrase 'stock up' is mildly suggestive of delayed and not immediate
consumption.
There is a significant distinction between the promotion of the purchase of a
product and its subsequent consumption, particularly spirits which have a long
shelf life and might be stored for many months, if not years, and then
consumed by many people not just a single person.
The reference to 'stuck at home' is a colloquial way to acknowledge social
isolation and no negative contentions can be reasonably drawn that alcohol
will be used irresponsibly by this mention of the reality of pandemic
restrictions.
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•

•

20.

Equally, 'isolation deals' references the pandemic in a similar way that
'Christmas specials' references Christmas. Such references of themselves
cannot be reasonably said to imply irresponsible use of alcohol.
Taken as a whole, a reasonable person would not interpret the post as
suggesting alcohol use in an irresponsible manner.

The complaint is dismissed.
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