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Introduction
1.

This determination by the ABAC Adjudication Panel (“the Panel”) concerns
television marketing for Jack Daniel’s by Brown Forman (“the Company”) and
arises from a complaint received 16 November 2020.

2.

Alcohol marketing in Australia is subject to an amalgam of laws and codes of
practice, that regulate and guide the content and, to some extent, the placement
of marketing. Given the mix of government and industry influences and
requirements in place, it is accurate to describe the regime applying to alcohol
marketing as quasi-regulation. The most important provisions applying to alcohol
marketing are found in:
(a)
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Commonwealth and State laws:
●

Australian Consumer Law – which applies to the marketing of all
products or services, and lays down baseline requirements, such
as that marketing must not be deceptive or misleading;

●

legislation administered by the Australian Communications and
Media Authority – which goes to the endorsement of industry
codes that place restrictions on alcohol advertising on free to air
television;

●

(b)

State liquor licensing laws – which regulate retail and wholesale
sale of alcohol, and contain some provisions dealing with alcohol
marketing;

Industry codes of practice:
●

AANA Code of Ethics – which provides a generic code of good
marketing practice for most products and services, including
alcohol;

●

ABAC Responsible Alcohol Marketing Code (“ABAC Code”) –
which is an alcohol specific code of good marketing practice;

●

certain broadcast codes, notably the Commercial Television
Industry Code of Practice – which restricts when advertisements
for alcohol beverages may be broadcast;

●

Outdoor Media Association Code of Ethics and Policies – which
place restrictions on the location of alcohol advertisements on
outdoor sites such as billboards.

3.

The codes go either to the issue of the placement of alcohol marketing, the
content of alcohol marketing or deal with both matters. The ABAC deals with both
the placement of marketing i.e. where the marketing was located or the medium
by which it was accessed and the content of the marketing irrespective of where
the marketing was placed. The ABAC scheme requires alcohol beverage
marketers to comply with placement requirements in other codes as well as
meeting the standards contained in the ABAC.

4.

For ease of public access, Ad Standards provides a common entry point for
alcohol marketing complaints. Upon a complaint being received by the Ad
Standards, a copy of the complaint is supplied to the Chief Adjudicator of the
ABAC.

5.

The complaint is independently assessed by the Chief Adjudicator and Ad
Standards and streamed into the complaint process that matches the nature of the
issues raised in the complaint. On some occasions, a single complaint may lead to
decisions by both the Ad Standards Community Panel under the AANA Code of
Ethics and the ABAC Panel under the ABAC if issues under both Codes are
raised.

6.

The complaint raises concerns under the ABAC Code and accordingly is within
the Panel’s jurisdiction.
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The Complaint Timeline
7.

The complaint was received on 16 November 2020.

8.

The Panel endeavours to determine complaints within 30 business days of receipt
of the complaint, but this timeline depends on the timely receipt of materials and
advice and the availability of Panel members to convene and decide the issue.
The complaint was completed in this timeframe.

Pre-vetting Clearance
9.

The quasi-regulatory system for alcohol beverage marketing features independent
examination of most proposed alcohol beverage marketing communications
against the ABAC prior to publication or broadcast. Pre-vetting approval was
obtained for this marketing communication (Approval Number 18729).

The Marketing Communication
10.

The complaint relates to a television advertisement, as described below.

11.

The advertisement shows a number of adults in different scenarios, doing
something they always wanted to do, including:

12.

●

A bar tender sliding a drink along the entire length of a bar to their
customer;

●

A person sneaking into a semi-trailer to illicitly sound the warning
device;

●

A person in a restaurant ordering everything on the menu; and

●

A person sitting on a deck over water with two others, who
receives a phone call from their boss and instead of answering it,
throws the phone into the water.

The following provides a more detailed description of the scene showing three
people sitting on a deck over water:
The scene commences with footage of a hand reaching into an esky to retrieve a
can of ready-to-drink Jack Daniel’s and Cola. We hear a phone buzzing and a
person is then shown reaching back on the deck to pick up a phone. The esky
and a bottle of Jack Daniel’s are shown in the background. The person then
throws the phone into the water and whilst sitting between two other people, who
are both holding open cans of Jack Daniel’s, says “I always wanted to do that”.
Finally, we see the phone sinking to the bottom of the water, showing that the
incoming call is from “Boss”.
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The following screenshots are provided to assist with visualisation of this part of
the television advertisement:

The Complaint
13.

The complainant objects to the marketing as it is:
●

Aimed specifically at young working women to quit their job so
they can booze on during the day with Jack Daniel’s instead.

The ABAC Code
14.

Part 3 of the ABAC Code provides that a Marketing Communication must NOT:
(a)(i) show (visibly, audibly or by direct implication) or encourage the
excessive or rapid consumption of an Alcohol Beverage, misuse or abuse
of alcohol or consumption inconsistent with the Australian Alcohol
Guidelines
(a)(ii) show (visibly, audibly or by direct implication) or encourage
irresponsible or offensive behaviour that is related to the consumption or
presence of an Alcohol Beverage.
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The Company’s Response
15.
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The Company responded to the complaint by letter emailed on 24 November
2020. The principal points made by the Company were:
●

We would like to assure you that Brown-Forman Australia takes
very seriously our responsibility to market our products in
accordance with all applicable laws, as well as the ABAC Code,
and above all, responsibly, to Australian consumers. Therefore, it
is always a matter of serious concern for us to receive a complaint
that we are falling below the high standards we set for ourselves
in this regard.

●

This advertisement in question was part of a new marketing
campaign for Jack Daniel’s – “Make It Count”, comprising a series
of multiple advertisements. The series of advertisements was
submitted to the AAPS for approval on 1 September 2020 and
approvals for the submitted advertisements were issued on 10, 12
and 25 September, and 12 October 2020. The approval for this
particular advertisement in question received is No. 18729.

●

As mentioned, the advertisement in question had been previously
submitted to the AAPS and was given approval for its release. It
is among the series of “Make it Count” campaign, of which the
unifying theme or strand is the depiction of people in different
scenarios, making the most of every moment or engaging in a
carpe diem moment to try something they’ve always wanted to
do.

●

In the case of this advertisement, the segment within the
advertisement that is in question shows a young woman who
appears to be enjoying a social gathering with a couple of friends
by a lake. She receives an incoming call on her mobile phone
and tosses it into the lake. As the phone sinks into the water, it
shows that the call appears to be from someone who is listed as
“Boss”.

●

We do not believe that this marketing shows or encourages
excessive consumption of an alcohol beverage, in particular by
encouraging people to “booze on” during the day to such an
extent that they cannot and do not fulfill their work commitments,
nor does this have any bearing on or encouragement of
irresponsible behaviour in any way that would be contrary to
section 3(a)(i) of the Code.
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●

In the scene the young woman is seen sitting on a pier by the lake
with two friends, enjoying nature and possibly a picnic. While her
friends are each holding a can of Jack Daniel’s ready-to-drink
beverage, she is not shown to have a drink in hand. There is
nothing indicating that she has had anything to drink. Specifically,
the full and unopened bottle of Jack Daniel’s is sitting by a
cooler and the absence of any glassware or empty glasses
disproves any consumption of alcohol. In fact, nowhere in the
scene does it show or suggest that the young woman had been
consuming any alcohol, let alone any evidence of excessive or
irresponsible consumption of alcohol.

●

While this scene is shot in the day, there is nothing to indicate that
this is taking place during a work day. The gathering could be
taking place after work during the summer when daylight time is
long, or during a weekend or a holiday, when people are off
work and entitled to enjoy time off with friends and family to
maintain a healthy work-life balance. In fact, the casual attire of
the group in the scene supports this notion that they are dressed
for a social, outdoor gathering, and not in professional attire that
may be more in line with the suggestion of skiving work.

●

It can be presumed that the young woman is enjoying a day out
with friends and making the most of every moment when she’s
interrupted by a phone call allegedly from her boss, by which she
can also be justifiably annoyed if she is off work. But that cannot
be interpreted by any reasonable person that she and her friends
are “boozing on” or engaging in conduct or behaviour to an extent
that they “cannot and do not fulfill their work commitments”.

●

For the same reasons mentioned in our responses to Question 2,
we respectfully disagree that this marketing depicts or
encourages irresponsible or offensive behaviour related to the
consumption or presence of an alcohol beverage, in particular by
ignoring a phone call from their boss or disregarding their paid
work commitment.

●

We believe it is far-fetched to regard that the young woman’s
behaviour in the segment depicts irresponsible or offensive
behaviour just because she ignores a phone call from her boss.
Simply ignoring a phone call from her boss outside of work hours,
or during a weekend or holiday, would not be deemed by any
reasonable bystander to mean that she has disregarded her work
commitments or be indicative of a “financially irresponsible”
attitude, or even of her intent to quit or “dump her job”.

●

Conversely, when an employer calls during the weekend to
require employees to come into work, this would be contrary to
what most Australian workers would like or expect. Would it be
reasonable for employers to call employees on their mobile
phones 24/7 and expect them to be on call to work? Should it not
be reasonable for employees to be able to enjoy a day off in
peace and make the most of their time off work without having
their “boss” calling them at all times?

●

Finally, we would like to address the young woman’s act of
tossing her expensive mobile phone into the lake. Such an act is
so irrational that any reasonable bystander would regard this as
an act that no reasonable person would normally undertake and
should be dismissed as an overly dramatic gesture that rightfully
belongs to puffery in marketing, not as any encouragement to
young people to follow suit.

●

As noted above, Brown-Forman is committed to maintaining the
highest standards in its marketing activities.

The Panel’s View
16.

This determination concerns a television advertisement for Jack Daniel’s. The ad
consists of several scenarios of someone doing an action which they then reflect
upon by saying – “I always wanted to do that”. The scenarios are sliding a drink
along a long bar, pulling the horn in a large semi- trailer, ordering everything on a
menu and throwing a mobile phone into a lake when the boss was calling. It is the
last scenario which has drawn the complaint.

17.

The complainant believes the ad and the throwing the mobile phone into the water
scene, to be highly irresponsible. It is argued the scene is aimed at young women
and encourages working women to quit their job so they can drink alcohol. This is
thought to be disrespectful and sends a bad message to women. The Company
responds by explaining that the scenarios in the ad have the thematic of people
making the most of every moment and trying something they've “always wanted to
do”. It is argued the ad is consistent with the ABAC standards.

18.

The ABAC provides that alcohol ads must not encourage excessive or rapid
alcohol consumption or irresponsible behaviour that is related to the use of
alcohol. Assessing if an ad is consistent with an ABAC standard is taken from the
probable understanding of the marketing by a reasonable person, taking the
content of the ad as a whole. The “reasonable person” is a construct of the legal
system and is meant to embody an average member of the community who
shares the life experiences, values, and opinions that would be found in a majority
of the community.

Page 7/8

19.

20.
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While no doubt the complainant genuinely found the ad to be troubling in its
messaging, the Panel does not believe the ad is inconsistent with the ABAC
standards. The Panel noted:
●

the ad creates several different scenarios which show someone
acting on a long-held desire - one of which was to ignore a call
from the boss and throw away the phone;

●

each of the scenarios reflect a fantasy that a reasonable person
could recognise. The scenarios would not be taken as a serious
call to action;

●

in any event, the ad shows moderate consumption and none of
the characters depicted appear affected by alcohol;

●

the scenario of the call from the boss reflects a desire to put work
to one side, but it is not reasonable to believe the ad is saying
“abandon your job for all time and go drinking” as interpreted by
the complainant;

●

further, while the scene shows a woman throwing the phone, the
scenario depicted isn't directed at women in particular; and

●

taken as a whole a reasonable person would not regard the ad as
encouraging offensive behaviour.

The complaint is dismissed.

