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Introduction
1.

This determination by the ABAC Adjudication Panel (“the Panel”) concerns
Instagram advertising for Vacay Alcoholic Seltzer by Vacay Seltzer Pty Limited
(“the Company”). It arises from two complaints received on 15 February 2021 and
17 February 2021.

2.

Alcohol marketing in Australia is subject to an amalgam of laws and codes of
practice, that regulate and guide the content and, to some extent, the placement
of marketing. Given the mix of government and industry influences and
requirements in place, it is accurate to describe the regime applying to alcohol
marketing as quasi-regulation. The most important provisions applying to alcohol
marketing are found in:
(a)

Commonwealth and State laws:
•

Australian Consumer Law – which applies to the marketing of all
products or services, and lays down baseline requirements, such
as that marketing must not be deceptive or misleading;

•

legislation administered by the Australian Communications and
Media Authority – which goes to the endorsement of industry codes
that place restrictions on alcohol advertising on free to air
television;

Page 1/8

•

(b)

State liquor licensing laws – which regulate retail and wholesale
sale of alcohol, and contain some provisions dealing with alcohol
marketing;

Industry codes of practice:
•

AANA Code of Ethics – which provides a generic code of good
marketing practice for most products and services, including
alcohol;

•

ABAC Responsible Alcohol Marketing Code (“ABAC Code”) –
which is an alcohol specific code of good marketing practice;

•

certain broadcast codes, notably the Commercial Television
Industry Code of Practice – which restricts when advertisements for
alcohol beverages may be broadcast;

•

Outdoor Media Association Code of Ethics and Policies – which
place restrictions on the location of alcohol advertisements on
outdoor sites such as billboards.

3.

The codes go either to the issue of the placement of alcohol marketing, the
content of alcohol marketing or deal with both matters. The ABAC deals with both
the placement of marketing i.e. where the marketing was located or the medium
by which it was accessed and the content of the marketing irrespective of where
the marketing was placed. The ABAC scheme requires alcohol beverage
marketers to comply with placement requirements in other codes as well as
meeting the standards contained in the ABAC.

4.

For ease of public access, Ad Standards provides a common entry point for
alcohol marketing complaints. Upon a complaint being received by the Ad
Standards, a copy of the complaint is supplied to the Chief Adjudicator of the
ABAC.

5.

The complaint is independently assessed by the Chief Adjudicator and Ad
Standards and streamed into the complaint process that matches the nature of
the issues raised in the complaint. On some occasions, a single complaint may
lead to decisions by both the Ad Standards Community Panel under the AANA
Code of Ethics and the ABAC Panel under the ABAC if issues under both Codes
are raised.

6.

The complaints raise concerns under the ABAC Code and accordingly are within
the Panel’s jurisdiction.
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The Complaint Timeline
7.

The complaints were received on 15 February 2021 and 17 February 2021.

8.

The Panel endeavours to determine complaints within 30 business days of receipt
of the complaint, but this timeline depends on the timely receipt of materials and
advice and the availability of Panel members to convene and decide the
issue. The complaints were completed in this timeframe.

Pre-vetting Clearance
9.

The quasi-regulatory system for alcohol beverage marketing features independent
examination of most proposed alcohol beverage marketing communications
against the ABAC prior to publication or broadcast. Pre-vetting approval was not
obtained for the advertising.

The Marketing
10.

There have been two complaints. The first complaint refers to Instagram Post 1
which consists of two very similar photos showing a person appearing to fall
towards water, whilst holding a can of drink to their mouth (refer to images of Post
1 below).
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11.

Instagram Post 2 is a video, as described below:

Scene 1: Close up of a can
of Vacay Alcoholic Seltzer
being opened. The words
“How do you Vacay?” and
“Swipe up for 10% off using
code “Vacay10”” are
superimposed throughout
the entire video. A body of
water can be seen in the
background.

Scene 2: People holding
fruit. A body of water can
be seen in the background

Scene 3: A head shot of
two people. A body of water
can be seen in the
background.
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Scene 4: Two people are shown diving off a jetty and into
the water.

Scene 6: Two out of focus figures are
shown running behind a body of water.

Scene 5: A person eating
fruit.

Scene 7: A static photo of cans of Vacay
Alcohol Seltzer with descriptors of the
product.
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The Complaint
12.

The first complainant is concerned about the advertising in Instagram Post 1 as:
The act of jumping into the water from an extreme height whilst drinking
alcohol really doesn’t send a good message to the young adults of today, I
work in the medical industry and I’ve seen a lot of accidents that have
happened due to similar actions.

13.

The second complainant is concerned about the advertising in Instagram Post 2
as:
The promotional video shows people standing on a high dock drinking the
sponsored drink, then jumping into the ocean going for a swim.
Alcohol marketing and swimming can't go together.

The ABAC Code
14.

Part 3 of the ABAC Code provides that a Marketing Communication must NOT:
(d)

show the consumption of an Alcohol Beverage before or during any
activity that, for safety reasons, requires a high degree of alertness or
physical co-ordination, such as the control of a motor vehicle, boat or
machinery or swimming.

The Company’s Responses
15.

The Company was advised of the complaint about Instagram Post 1 on 15
February 2021 and responded on the same day to advise that it had removed the
Instagram post.

16.

The Company was advised of the complaint about Instagram Post 2 on 17
February 2021 and responded on the same day, with its principal comments
being:
Nothing in this ad is a breach. It does not show people drinking and
swimming, it doesn’t promote it or hint to do so.
In terms of a high dock, this is a regular dock and if an issue to promote on
then it is a council issue as this is open to the public.
I will not be removing this ad as it complies with all advertising guidelines.
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The Panel’s View
17.

The Company produces alcoholic seltzer and markets its product range via social
media channels. This determination concerns two separate Instagram posts, the
first a photograph and the second a video. The concern expressed by the
complainants is similar, namely that the respective posts depict the product being
used in conjunction with swimming and jumping into water and such messaging is
irresponsible on safety grounds.

18.

The ABAC provides in Part 3 (d) that alcohol marketing communications including
Instagram posts must not show the consumption of alcohol before or during any
activity that for safety reasons requires a high degree of alertness or physical coordination such as swimming. Both posts do associate the product with water
activities, but this does not automatically mean the posts are in breach of the
ABAC standard. The key question is whether a reasonable viewer of the posts
would understand the posts as showing alcohol consumption before or during the
act of jumping into water or swimming. Just having the products positioned near
water will not of itself be a breach of the standard.

19.

The Panel believes post 1 - the photograph of someone drinking while falling into
water - is in clear breach of the standard. The post shows alcohol consumption
occurring as a critical component of the image i.e. person drinking while
falling/jumping into water which is an activity that is inherently risky. The Company
did not mount an argument about this post, and it was removed on the day the
complaint was notified to them.

20.

Post 2 is a more finely balanced decision. The video positions the product with
people near water. The opening scene shows a can of the product being opened,
but actual consumption is not shown. The balance of the video is a fast-paced
collection of scenes which at one point shows two men jumping into water. These
men are not shown with the product. The question to be assessed is whether a
reasonable person would understand that the men have consumed alcohol before
jumping into the water or would the video be taken as establishing summer
outdoor activities illustrated by people enjoying the water but not suggesting
alcohol should be consumed before or during an activity of swimming or jumping
into the sea.

21.

The Company contends the video is consistent with the relevant standards and
does not show people drinking and swimming. On balance the Panel believes the
post does not breach the standard. It was noted:
•

no consumption is depicted, and no strong implication of
consumption arises from the video as a whole;

•

the one scene showing an opened can of the product is not placed
with the two men jumping into the water;
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•

the more likely interpretation of the post is that the product is being
associated with an active fun lifestyle rather than suggesting it is
acceptable to consume alcohol and then swim.

22.

It is noted that the complaint will also be considered by the Ad Standards
Community Panel under the provisions of the ANNA Code of Ethics. The Code of
Ethics applies to marketing irrespective of the product or service being promoted
as opposed to the ABAC which is focussed solely on the marketing of alcohol as a
product. The Code of Ethics and the ABAC are framed differently, and the
standards established by both codes are directed at different policy questions.
Accordingly, it is possible for a marketing item to be in breach of the ABAC and
not be contrary to the generic provisions of the Code of Ethics.

23.

Accordingly, the first complaint regarding post 1 is upheld and the second
complaint concerning post 2 is dismissed.
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