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Introduction
1.

This determination by the ABAC Adjudication Panel (“the Panel”) arises from a
complaint received on 15 September 2021. It concerns several marketing
communications by Milky Lane, namely the packaging of take-away cocktails, the
names of cocktails on the website menu, and social media posts.

2.

Alcohol marketing in Australia is subject to an amalgam of laws and codes of
practice, that regulate and guide the content and, to some extent, the placement
of marketing. Given the mix of government and industry influences and
requirements in place, it is accurate to describe the regime applying to alcohol
marketing as quasi-regulation. The most important provisions applying to alcohol
marketing are found in:
(a)

Commonwealth and State laws:
●
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Australian Consumer Law – which applies to the marketing of all
products or services, and lays down baseline requirements, such
as that marketing must not be deceptive or misleading;

(b)

●

legislation administered by the Australian Communications and
Media Authority – which goes to the endorsement of industry
codes that place restrictions on alcohol advertising on free to air
television;

●

State liquor licensing laws – which regulate retail and wholesale
sale of alcohol, and contain some provisions dealing with alcohol
marketing;

Industry codes of practice:
●

AANA Code of Ethics – which provides a generic code of good
marketing practice for most products and services, including
alcohol;

●

ABAC Responsible Alcohol Marketing Code (“ABAC Code”) –
which is an alcohol specific code of good marketing practice;

●

certain broadcast codes, notably the Commercial Television
Industry Code of Practice – which restricts when advertisements
for alcohol beverages may be broadcast;

●

Outdoor Media Association Code of Ethics and Policies – which
place restrictions on the location of alcohol advertisements on
outdoor sites such as billboards.

3.

The codes go either to the issue of the placement of alcohol marketing, the
content of alcohol marketing or deal with both matters. The ABAC deals with both
the placement of marketing i.e. where the marketing was located or the medium
by which it was accessed and the content of the marketing irrespective of where
the marketing was placed. The ABAC scheme requires alcohol beverage
marketers to comply with placement requirements in other codes as well as
meeting the standards contained in the ABAC.

4.

For ease of public access, Ad Standards provides a common entry point for
alcohol marketing complaints. Upon a complaint being received by the Ad
Standards, a copy of the complaint is supplied to the Chief Adjudicator of the
ABAC.
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5.

The complaint is independently assessed by the Chief Adjudicator and Ad
Standards and streamed into the complaint process that matches the nature of the
issues raised in the complaint. On some occasions, a single complaint may lead to
decisions by both the Ad Standards Community Panel under the AANA Code of
Ethics and the ABAC Panel under the ABAC if issues under both Codes are
raised.

6.

The complaint raises concerns under the ABAC Code and accordingly is within
the Panel’s jurisdiction.

The Complaint Timeline
7.

The complaint was received on 15 September 2021.

8.

The Panel endeavours to determine complaints within 30 business days of receipt
of the complaint, but this timeline depends on the timely receipt of materials and
advice and the availability of Panel members to convene and decide the issue.
The complaint was completed in this timeframe.

Pre-vetting Clearance
9.

The quasi-regulatory system for alcohol beverage marketing features independent
examination of most proposed alcohol beverage marketing communications
against the ABAC prior to publication or broadcast. Pre-vetting approval was not
obtained for the product packaging or social media posts.

The Marketing Communication
10.
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The complaint relates to the packaging of take-away cocktails, the names of
cocktails on the website menu, and social media posts.

Packaging and social media posts
Social Media Post 1

Social Media Post 2
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Social Media Post 3

Social Media Post 4
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Milky Lane website menu
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The Complaint
11.
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The complainant objects to the marketing as follows:
●

The absence of labelling detailing the alcohol content of takeaway
cocktails could lead to inadvertent excessive consumption.

●

The absence of labelling may also lead to confusion for minors:
●

The clear plastic bottle gives prominence to the product’s bright
colours and in a household refrigerator it could easily be mistaken
for a bottle of cordial or flavoured milk.

●

The names of these products have strong associations with
confectionery that would appeal in particular to minors eg. Sour
Warhead Appletini, Bueno, Bubblegum Sour, Willy Wonka Nerd
Shot, Creaming Soda Spider and Zooper Dooper cocktail.

●

The ambiguity around these unlabelled products can be confirmed via
user-generated content on various Milky Lane social media posts. For
example one customer has commented on a post for a cocktail stating
“could we put protein powder in them and get away with drinking a ‘protein
shake’ at work”.

●

Images of alcoholic drinks are found across their social media platforms
without Age Restriction Controls activated. While it is understood that the
business operates as a Restaurant and Dessert Shop, the advertisements
for alcohol are interspersed among advertisements for milkshakes and
other non-alcoholic dessert drinks, and can easily be mistaken for these.
This may lead to confusion for all consumers.

The ABAC Code
12.

13.

Part 3 of the ABAC Code provides that a Marketing Communication must NOT:
(a)(i)

show (visibly, audibly or by direct implication) or encourage
the excessive or rapid consumption of an Alcohol Beverage,
misuse or abuse of alcohol or consumption inconsistent with
the Australian Alcohol Guideline.

(b)(i)

have Strong or Evident Appeal to Minors.

(b)(iv)

be directed at Minors through any breach of the Placement
Rules.

Part 6 of the ABAC Code provides that:
Strong or Evident Appeal to Minors means:
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(i)

likely to appeal to strongly to Minors;

(ii)

specifically targeted at Minors;

(iii)

having a particular attractiveness for a Minors beyond the general
attractiveness it has for an Adult;

(iv)

using imagery, designs, motifs, animations or cartoon characters that
are likely to appeal strongly to Minors or that create confusion with
confectionary or soft drinks; or

(v)

using brand identification, including logos, on clothing, toys or other
merchandise for use primarily by Minors.

The Company’s Response
14.

The Company responded to the complaint by email on 13 October 2021. The
principal comments made by the Company were:

● Thank you for bringing this to our attention - our intention was never to do
anything outside of what’s allowed or required. Milky Lane practices &
promotes the Responsible Service of Alcohol.
●

Our Take-Away Cocktails were available for Covid Lockdown Stores, we
ensured that all Responsible Service of Alcohol Checks were done at the
sale of each cocktail. These have since been removed. Please note that all
social media posts have been removed and we will have approved takeaway labelling on its way very soon. We will ensure that any future social
media posts specifically state that the cocktails are alcoholic. We did
mention cocktails in all posts and were unaware that this wasn’t specific
enough, so thank you for letting us know.

●

We have withdrawn the sale of any TA Cocktails until labels have arrived.

●

Our Menu/Both In-Store and Digital is currently being updated to have an
alcohol warning in each section of the menu with Cocktails.

●

We will continue to show diligence when marketing and selling any
takeaway alcohol beverages.

The Panel’s View
Introduction
15.

Milky Lane is a restaurant chain whose first store opened in Bondi Beach in 2016.
The chain is predominantly in NSW but with an expanding franchise model, there
are also venues in Queensland and Canberra. The restaurant’s menu has
burgers, fries and desserts as the main food offerings. The restaurants are also
licensed and the drinks menu features cocktails as well as beer and wine. The
Company has an extensive social media presence which forms a major part of its
marketing strategy.

16.

The ABAC Scheme, as a general proposition, does not commonly intersect with
the operation of restaurants. The Scheme is a regulatory initiative of Australia’s
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alcohol industry and seeks to have alcohol producers, distributors and retailers,
market alcohol beverages in a responsible manner consistently with the standards
contained in the ABAC. While restaurants will often be licensed to sell alcohol and
hence are alcohol ‘retailers’ as a subsidiary element of the business, it is not usual
that a restaurant markets itself by emphasising the retailing of alcohol products.
17.

The Covid pandemic however is not a usual time and this determination arises
from the Company pivoting from its standard in-house food and drinks business to
offering for sale a range of take-away cocktails. The availability of the cocktails
has been promoted via posts on the Company’s social media platforms and it is
these posts which have attracted the complaint.

18.

The complainant has identified a series of posts commencing on 15 July 2021
which promote the take-away cocktails. The complaint then goes on to the drinks
menu of the restaurants which features its cocktail range. This menu, together
with photographs of food and drink available at the restaurants are also shown
online. The concerns of the complainant can be summarised as:

19.
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●

the packaging of the take-away cocktails fail to provide the alcohol to
volume content of the beverages and this might lead to inadvertent
excessive alcohol consumption;

●

the packaging of the take-away cocktails may have strong appeal to
minors and the beverages could be confused with soft drinks;

●

the social media posts promoting the take-away cocktails have strong
appeal to minors; and

●

the Company’s online presence including the online publication of its
drinks menu intersperses images and references to alcohol and nonalcoholic beverages and attract minors to alcohol.

The impetus for the Company moving to sell take-away cocktails is disclosed in
the first of the posts identified by the complainant and dated 15 July 2021. The
post is entitled ‘Takeaway cocktails available now - lockdown stores only’. The text
goes on to say -’To make lockdown a little easier and of course delicious, our
Sydney stores and Terrigal will have a selection of cocktails available for
takeaway’.

20.

Greater Sydney went into lockdown as a government imposed restriction to deal
with a wave of Covid cases in late June 2021 with other regions of NSW also
going into lockdown at times during the period of June to October 2021. As a
consequence, the Milky Lane restaurants in Sydney (then subsequently Canberra
and Terrigal) have been closed to in-house dining customers. NSW restaurants
have been able to offer take-away and home delivery services during the
lockdown.

21.

The complaint raises some novel issues about the proper scope and role of the
ABAC Scheme and how the Scheme intersects with other regulatory regimes
applying to the sale and marketing of alcohol in Australia. The format of the
determination is structured as follows:
●

Regulatory Background

●

Cocktail Packaging

●

Cocktail Social Media Posts

●

Company online presence and the ABAC.

Regulatory Background
22.

23.
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As explained in paragraph 2, alcohol as a product and the marketing of alcoholic
beverages falls into a shared regulatory space with a number of formal
government regulatory bodies as well as industry-based initiatives such as the
ABAC Scheme playing a role. The relevant bodies for this determination, given the
nature of the complaint, are as follows:
●

Food Authority NSW as the State body administering/enforcing the
Australia New Zealand Food Standards Code;

●

Liquor and Gaming NSW as the body regulating licensed restaurants; and

●

the ABAC Scheme.

The Food Standards Code governs the safety and quality of food and drink
produced and on sale in Australia. The Code contains express requirements on
the information that alcohol beverages must include on their labels. In essence, a
beverage containing more than 1.15% alcohol to volume is required under the
Code to include on its label a statement that advises the volume of alcohol as a

percentage of the total volume of the beverage. In addition, the label must include
the number of standard drinks in the beverage. A standard drink contains 10
grams of alcohol.
24.

As this labelling requirement is sourced from direct government regulation, the
ABAC has no provision which goes to alcohol packaging containing this basic
product information. Hence a failure of the packaging of an alcohol beverage to
meet the Food Standards Code obligation is not a matter for the ABAC Scheme
but rests with the relevant government regulator. In the case of an alcohol
beverage produced in NSW, the relevant State regulator is the Food Authority
NSW with Liquor and Gaming also having a role as the alcohol producer would
also be licensed by Liquor and Gaming.

25.

The Food Standards Code labelling requirements are intended to cover mass
produced alcohol beverages, for instance breweries and distilleries selling
commercial quantities of alcohol. The labelling requirements do not apply to an
alcohol cocktail made by a restaurant or at a bar at a hotel and consumed on the
premises. Equally, the terms of a liquor license typically held by a restaurant
recognise that its service of alcohol does not extend to the production of prepackaged alcohol products to be taken away and consumed off the licensed
premise. In other words, a restaurant is not a brewery or a distillery producing
alcohol products and the regulatory obligations reflect this fact.

26.

This then brings into play the special concessions given to restaurants and similar
‘alcohol retailers’ by NSW Liquor and Gaming as a Covid relief measure. As part
of the suite of Covid support measures introduced by the NSW Government for
businesses impacted by the recent lockdown, were relaxations about the sale of
takeaway cocktails. In essence, licensed restaurants such as Milky Lane were
expressly permitted to sell take-away cocktails when their underlying liquor license
may not have allowed alcohol sales in this way.

27.

Drawing this together, the NSW Milky Lane venues during the period covered by
the complaint:
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●

were expressly permitted by NSW Liquor and Gaming as a Covid
restriction relief measure to package and offer for sale take-away cocktails
and

●

the labelling on the packaging of the take-away cocktails was not required
under the Food Standard Code to contain alcohol to volume information.

28.

More broadly, it is important to recognise in a shared regulatory environment that
a regulator should exercise power and/or make an assertion of jurisdiction
consistently with the policy intent of the regulatory scheme as a whole and mindful
of the proper ambit and role of the other regulatory agencies in the shared space.
Regulatory provisions such as the ABAC standards should be understood and
interpreted in this light.

The take-away cocktail packaging and consistency with ABAC Standards
29.

The complainant did not argue that Milky Lane should not have been permitted to
sell take-away cocktails, but rather that its marketing of the cocktails is
inconsistent with several ABAC standards. While triggered by the social media
posts, the complaint went to the packaging (labelling) of the cocktails.

30.

The first line of argument is that the lack of alcohol to volume information on the
take-away cocktail container might ‘inadvertently’ lead to excessive consumption.
Part 3 (a)(i) of the ABAC provides that an alcohol marketing communication
(which includes product packaging) must not encourage the excessive
consumption of alcohol.

31.

The Panel believes this argument must be rejected. As explained, regulatory
obligations about alcohol labelling and packaging providing information about the
alcohol content of a beverage are sourced in the Food Standards Code. The
ABAC has no standard going to this point, and in fact there is no requirement in
the ABAC for an alcohol beverage to be clearly identified as an alcohol beverage
as such.

32.

The Food Standards Code does not require a take-away cocktail as sold by the
Company to have label information that specifies the alcohol content of the
beverage. To interpret the ABAC Part 3 (a)(i) standard in a manner which in effect
overrides the Food Standards Code or imposes through an indirect means an
obligation which the direct regulatory regime does not impose, is bad policy and
would represent an improper exercise of jurisdiction by the ABAC Scheme.

33.

The second line of argument regarding the cocktail packaging is that the lack of a
clear alcohol identifier on the label may lead to confusion for minors as:
●
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the clear plastic bottle gives prominence to the bright colour of the
cocktails and could cause confusion with a soft drink such as cordial or
flavoured milk; and

●

the names of the cocktails have a strong association with confectionery
that appeal to minors.

34.

The packaging label appears to be in a standard format irrespective of the type of
cocktail contained. The label features the Milky Lane name in the centre of a swirl
pattern of pink and blue colours. The Company’s website URL and Facebook
Page identification are listed below the principal design. While the social media
posts name the cocktails, the actual packaging does not mention the names of
any individual cocktail.

35.

The ABAC does not purport to regulate physical alcohol beverages. This means
the alcohol content of the beverage and its physical characteristics such as its
taste and colour are not within the ambit of the ABAC Scheme. The ABAC is
confined to the marketing of alcohol products.

36.

The colour of a beverage can have relevance in assessing the overall impact of a
product’s packaging and the potential appeal of the packaging to minors as
probably understood by a reasonable person. It would be unusual however for the
colour alone to be sufficient to conclude that the packaging has strong appeal to
minors. Usually, other design aspects of the packaging would be present that
combined with the colour leads to the reasonable conclusion of strong or evident
appeal to minors.

37.

In responding to the complaint, the Company advised that the cocktails were
available from lockdown stores and were sold consistently with responsible
service of alcohol checks. The labels used during the lockdown are no longer
being used and new labels for take-away cocktails have been ordered with no
take-away cocktails being sold until the new labels are available.

38.

The Panel does not believe the packaging should be breached on the grounds of
a strong appeal to minors. The Panel noted:
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●

the sale of take-away cocktails was permitted by NSW Liquor and Gaming
as a Covid relief measure, and this express regulatory approval should be
given weight in applying the ABAC standard to the packaging of the
temporary cocktails;

●

while it would be preferable in avoiding any potential confusion with a soft
drink for the alcoholic nature of the product to be identified, this of itself is
not a breach of an ABAC standard;

●

the actual packaging of the cocktails did not mention the cocktail’s name
so this element of the complainant’s argument about the name of the
cocktails having appeal to minors cannot apply to the packaging itself;

●

the design of the label is not considered as having an appeal to minors
beyond its general appeal to adults; and

●

while the bright colour of the products is visible and is eye-catching to
minors, this element alone is not sufficient to conclude the packaging has
strong appeal to minors.

Take-away cocktails social media posts and consistency with ABAC Standards
39.

The take-away cocktail social media posts are a combination of pictures of the
cocktails with accompanying text. The text outlines the cocktail types and
generally a serving suggestion for the cocktails such as ‘Shake it up, pour into a
glass with some ice and kick back in style’. The posts also advise that orders can
be placed by phoning the relevant Milky Lane store.

40.

Part 3 (b)(i) of the ABAC provides that an alcohol marketing communication must
not have strong or evident appeal to minors. The standard might be breached if
the marketing communication:
●

specifically targets minors;

●

has a particular attractiveness for a minor beyond the general attractiveness
it has for an adult; and

●

uses imagery, designs, motifs, animations, or cartoon characters that are
likely to appeal strongly to minors or create confusion with confectionery or
soft drink.

41.

Assessment of the consistency of a marketing communication with an ABAC
standard is from the probable understanding of a reasonable person. This means
that the life experiences, values, and opinions held by a majority of the community
is to be the benchmark.

42.

The Panel has considered the Part 3 (b) standard on many past occasions. While
each marketing communication must always be assessed individually, some
characteristics within marketing material which may make it strongly appealing to
minors include:
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●

the use of bright, playful, and contrasting colours;

●

aspirational themes that appeal to minors wishing to feel older or fit into an
older group;

●

illusion of a smooth transition from non-alcoholic to alcoholic beverages;

●

creation of a relatable environment by use of images and surroundings
commonly frequented by minors;

●

depiction of activities or products typically undertaken or used by minors;

●

language and methods of expression used more by minors than adults;

●

inclusion of popular personalities of evident appeal to minors at the time of
the marketing (personalities popular to the youth of previous generations will
generally not have strong current appeal to minors);

●

style of humour relating to the stage of life of a minor (as opposed to humour
more probably appealing to adults); and

●

use of a music genre and artists featuring in youth culture.

43.

It should be noted that only some of these characteristics are likely to be present
in a specific marketing communication and the presence of one or even more of
the characteristics does not necessarily mean that the marketing item will have
strong or evident appeal to minors. It is the overall impact of the marketing
communication rather than an individual element which shapes how a reasonable
person will understand the item.

44.

The Panel believes the social media posts promoting the take-away cocktails do
breach the Part 3 (b) standard. The Panel noted:
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●

the images of the cocktails are bright and eye-catching;

●

some names given to the cocktails adopt confectionery descriptions popular
with minors such Bubblegum Sour, Sour Warhead, Fruit Tingle;

●

the text does not unambiguously establish the cocktails are alcoholic in
nature; and

●

taken as a whole a reasonable person would probably understand the
marketing would have evident appeal to minors.

Company’s online presence and the ABAC Scheme
45.

The final issues raised by the complaint go beyond the packaging and online
marketing of the take-away cocktails and deal with the Company’s online
presence a little more broadly. The complaint draws attention to the drinks menu
of the restaurant chain and a gallery of images showing alcoholic drinks
interspersed with food and non- alcoholic drinks. The concern is about appeal to
minors regarding the alcohol offerings and ‘confusion to all consumers’.

46.

As readily acknowledged by the complainant, Milky Lane is a restaurant chain and
is licensed in NSW by Liquor and Gaming to serve alcohol. It is not primarily in the
alcohol retailing business as such, and its foray into pre-packaged alcohol sales
was occasioned by the impact of the Covid restrictions on normal operations.

47.

The regulatory focus of NSW Liquor and Gaming is on the responsible service of
alcohol by licensees. To support this, the State regulator has issued Liquor
Promotion Guidelines to support licensees in understanding their obligations. Not
surprisingly the Guidelines and the ABAC standards cover similar territory. For
instance, the Guidelines consist of 7 Principles, with Principle 1 providing that
alcohol promotions must not have a special appeal to minors, because of the
design, names, motifs or characters in the promotion that are or are likely to be
attractive to minors. This principle has the same policy intent as the standard in
Part 3 (b) of the ABAC.

48.

The issue of the online publication of the drinks menu of Milky Lane raises the
question of assessing whether a particular marketing/promotional material falls
within the remit of NSW Liquor and Gaming or the ABAC Scheme. The ‘rule of
thumb’ is that Liquor and Gaming is focussed on promotional activity which
influences behaviours within licensed premises. The ABAC is not targeted at
behaviour within premises or the responsible service of alcohol as such, but
alcohol marketing to the wider community.

49.

A menu is point of sale material directed at the patrons of a restaurant or bar etc.
Point of sale material by an alcohol beverage retailer under Part 2 (b)(iv) of the
Code is excluded from the scope of an ABAC ‘marketing communication’ as these
materials fall within the domain of liquor licensing authorities. In this case the
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complainant provides an online publication of the Milky Lane drinks menu as an
example of the Company breaching the appeal to minors standard.
50.

It is common practice for restaurants to place their menus on their websites and
social media accounts. While this moves the menu from being ‘point of sale’
material in that the menu is visible to the online community and not simply patrons
within the restaurant, it would be inconsistent with the policy focus of the ABAC to
in effect regulate material within the regulatory domain of a liquor licensing
authority. It is possible that a social media post might contain a menu with wider
alcohol marketing claims to bring the post within the scope of the ABAC. The
publication of a menu online of itself however, will not be an ABAC matter.

51.

This means the issue of the Milky Lane cocktails on the Company’s drinks menu,
which arguably has names that would appeal to minors e.g. Zooper Dooper and
Bubble O Bill because they reflect well known children’s ice creams, is more
properly a matter that should be considered by NSW Liquor and Gaming under
Principle 1 of the Liquor Promotion Guidelines, rather than under the ABAC
complaints process.

52.

Further, the Panel does not believe that the ABAC Placement Rules are intended
to apply to the online accounts of a licensed restaurant. Clearly alcohol retailers
such as bottle shops are intended to be captured by the Rules. A licensed
restaurant will serve alcohol to patrons, but it will generally not be an ‘alcohol
retailer’ within the intended scope of the Placement Rules.

53.

For completeness, the Panel does not regard the images of food and drink on the
Company’s social media account and submitted by the complainant offend the
ABAC standards.

Conclusion
54.

The complaint has raised issues about the scope and operation of the ABAC
Scheme and its interplay with government regulators which are not often
highlighted. This in turn has been triggered by the unusual circumstances of the
Covid pandemic and the impact on the business model of Milky Lane as a
licensed restaurant.

55.

It should be acknowledged that the Company is not a signatory to the ABAC
Scheme and has not given a prior commitment to abide with ABAC standards.
The co-operation of the Company and its willingness to reflect constructively on
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the issues raised by the complaint speaks well of the Company’s sense of
corporate responsibility.
56.

The complaint has raised some legitimate matters regarding the marketing of the
Company’s take-away cocktails, although as explained in this determination
several issues raised more properly rest with formal regulatory requirements and
government regulatory bodies rather than the ABAC Scheme.

57.

In terms of the formal outcome of the complaint, the Panel finds that the Company
social media posts as described as posts 1 to 4 in paragraph 10 are in breach of
Part 3 (b)(i) of the ABAC. In all other respects including the packaging of the takeaway cocktails, the publication of the Company’s drinks menu, online images of
food and drinks and the ABAC Placement Rules, the complaint is dismissed.
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