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Introduction
1.

This determination by the ABAC Adjudication Panel (“the Panel”) concerns
Instagram & Facebook marketing communications by Unico Zelo (“the Company”)
and arises from a complaint received 6 May 2020.

2.

Alcohol marketing in Australia is subject to an amalgam of laws and codes of
practice, that regulate and guide the content and, to some extent, the placement of
marketing. Given the mix of government and industry influences and requirements
in place, it is accurate to describe the regime applying to alcohol marketing as quasiregulation. The most important provisions applying to alcohol marketing are found
in:
(a)

Commonwealth and State laws:
•

Australian Consumer Law – which applies to the marketing of all
products or services, and lays down baseline requirements, such as
that marketing must not be deceptive or misleading;

•

legislation administered by the Australian Communications and
Media Authority – which goes to the endorsement of industry codes
that place restrictions on alcohol advertising on free to air television;

•

State liquor licensing laws – which regulate retail and wholesale sale
of alcohol, and contain some provisions dealing with alcohol
marketing;
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(b)

Industry codes of practice:
•

AANA Code of Ethics – which provides a generic code of good
marketing practice for most products and services, including alcohol;

•

ABAC Responsible Alcohol Marketing Code (“ABAC Code”) – which
is an alcohol specific code of good marketing practice;

•

certain broadcast codes, notably the Commercial Television Industry
Code of Practice – which restricts when advertisements for alcohol
beverages may be broadcast;

•

Outdoor Media Association Code of Ethics and Policies – which
place restrictions on the location of alcohol advertisements on
outdoor sites such as billboards.

3.

The codes go either to the issue of the placement of alcohol marketing, the content
of alcohol marketing or deal with both matters. The ABAC deals with both the
placement of marketing i.e. where the marketing was located or the medium by
which it was accessed and the content of the marketing irrespective of where the
marketing was placed. The ABAC scheme requires alcohol beverage marketers to
comply with placement requirements in other codes as well as meeting the
standards contained in the ABAC.

4.

For ease of public access, Ad Standards provides a common entry point for alcohol
marketing complaints. Upon a complaint being received by the Ad Standards, a
copy of the complaint is supplied to the Chief Adjudicator of the ABAC.

5.

The complaint is independently assessed by the Chief Adjudicator and Ad
Standards and streamed into the complaint process that matches the nature of the
issues raised in the complaint. On some occasions, a single complaint may lead to
decisions by both the Ad Standards Community Panel under the AANA Code of
Ethics and the ABAC Panel under the ABAC if issues under both Codes are raised.

6.

The complaint raises concerns under the ABAC Code and accordingly is within the
Panel’s jurisdiction.

The Complaint Timeline
7.

The complaint was received on 6 May 2020.

8.

The Panel endeavours to determine complaints within 30 business days of receipt
of the complaint, but this timeline depends on the timely receipt of materials and
advice and the availability of Panel members to convene and decide the issue. The
complaint was completed in this timeframe.

Pre-vetting Clearance
9.

The quasi-regulatory system for alcohol beverage marketing features independent
examination of most proposed alcohol beverage marketing communications against
the ABAC prior to publication or broadcast. Pre-vetting approval was not obtained
for this marketing communication.
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The Marketing Communication
10.

The complaint relates to the following marketing communications on Instagram &
Facebook.
Supplied by the Complainant:

Supplied by Unico Zelo:

The Complaint
11.

The complainant objects to the advertisement as through the use of emojis the ad
suggests that someone sick or injured will become happy through ordering this box
of wine. Further, the pack is named ‘Iso-6 pack’ which insinuates that because we
are in isolation we should be drinking more.
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The ABAC Code
12.

Part 3 of the ABAC Code provides that a Marketing Communication must NOT:
(a)(i)

show (visibly, audibly or by direct implication) or encourage the
excessive or rapid consumption of an Alcohol Beverage, misuse or
abuse of alcohol or consumption inconsistent with the Australian Alcohol
Guidelines

(a)(ii) show (visibly, audibly or by direct implication) or encourage irresponsible
or offensive behaviour that is related to the consumption or presence of
an Alcohol Beverage
(c)(i)

suggest that the consumption or presence of an Alcohol Beverage may
create or contribute to a significant change in mood or environment;

The Company’s Response
13.

The Company responded to the complaint by letter dated 8 May 2020. The principal
points made by the Company were:
a) We’re surprised this advertisement has received such a complaint, and feel
there’s been significant misunderstanding, or even malicious omission as to
the content and copy of this material given the complainant has only sent you
a selected portion of the advertisements copy.
b) We did not use the pre-vetting service as we were comfortable after examining
the ABAC guidelines and doing internal research that this advertisement did
not breach any of the guidelines. We amended our initial advert upon utilising
the guidelines by removing reference to ‘Virus” or ‘Coronavirus’ and referring
to ‘Isolation’.
c) We have made no representations or any implication as to the rate or amount
of consumption of alcohol products. In fact, we advertised smaller packs of 6
bottles rather than the more general 12 and mixed the variants within these
packs to best align with consumption being most suited across separate
days/events/meals.
d) We have also made no representations or recommendations as to any
behavioural changes that would be deemed irresponsible.
e) Utilising ‘Iso’ as a reference for Isolation is a statement of fact for a large
proportion of Australians at this time and is a term recognised by experts as
creating a sense of belonging, community and coping during the coronavirus
pandemic (most recently discussed ABC News 6/5/20). Our advertisement
only offers a service for those in isolation to remain at home and have their
favoured products delivered to them – rather than to take an excursion to
potentially put themselves and others at risk of exposure to COVID-19.
f)

We have made no representation that drinking wine from this pack will bring
joy but rather, this is in direct reference to the copy that we feel has been
intentionally hidden when making this complaint – that missing copy is:
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We’re conducting daily live-streamed tastings with the winemaker every 5pm
Adelaide Time! Like Our Page To Be Updated!
The ‘joy’ is the opportunity to join the on-line community we established via
the daily live streams we’ve been conducting since 20th of March.
g) We specifically avoided the use of ‘Sad’ and ‘Sick’ emojis and searched for
these to ensure we did not include any. It appears the complainant may not
have done the same research and has made an error of judgment.
https://emojipedia.org/search/?q=sad
https://emojipedia.org/search/?q=sick
h) We felt our choice of emojis were the most appropriate for the intended
message:
‘Stay at home in these tough times and if you like wine, it can be delivered to
you and there’s enough variety in the one box to keep you at home for plenty
of time whilst daily you can join a community of like-minded individuals that
are all experiencing this same thing, and trying to have a smile and a laugh
together and learn a little bit about wine and food.’
i)

In summary we welcome the ABAC’s adjudication on this as we’ve always
supported the responsible advertising of alcohol and have made every attempt
to ensure we comply in good faith. We also welcome consideration on how
this complaint was brought to the ABAC as only a partial display of our advert
along with the complainant’s public announcement with no attempt to inform
us or the regulatory body of any issue despite enquiries being made. We feel
this is overtly disrespectful of the due process whilst the intent of these
complaints are to ensure compliance and industry-wide co-operation through
the timely sharing of facts and perspectives.

The Panel’s View
14.

Unico Zelo are independent winemakers located in the Adelaide Hills of South
Australia. Like many Australian businesses the Company has since late March 2020
been impacted by the COVID-19 pandemic and the various restrictions imposed by
government to deal with the pandemic. One response of the Company has been to
promote the online ordering of its products and to seek to engage with its potential
customers via the live streaming of wine tastings hosted by a Company winemaker.
This determination concerns posts on Instagram and Facebook advertising an 'ISO6 Pack' of different variety wines and the live-streamed wine tasting.

15.

The post consists of a photograph of 6 wine bottles against a red background with
the photo showing one of the bottles on a toilet roll. The photo is accompanied by
text which in part uses some emojis. The complainant supplied and referred to only
a partial version of the text in the posts which the Company suggested was
misleading and possibly a display of bad faith. It is possible, however, that the
complainant did not appreciate that the posts had further text to that which was
supplied with the complaint. In any event, the Panel has considered the posts
inclusive of all of the text in making its decision.
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16.

The complainant argues that the posts are irresponsible on two points. Firstly, it is
contended that the emojis suggest that someone who is sick or injured will become
happy through the purchase of alcohol. Secondly, it is argued that the expression
'ISO-6 Pack' suggests because of the current pandemic restrictions people should
be drinking more.

17.

The ABAC provides that an alcohol marketing communication must not encourage
excessive consumption or consumption inconsistent with Australian Alcohol
Guidelines. Further, it is not permitted to suggest that alcohol may create or
contribute to a significant change in mood. Assessment of consistency with a
standard is from the standpoint of the probable understanding of a reasonable
person taking the content of the marketing as a whole.

18.

The Company submits that the posts are consistent with the relevant standards. It
is pointed out that the posts do not suggest any particular pattern of consumption
and certainly excessive consumption is not implied. In relation to the concern about
a significant change in mood through the use of alcohol, the Company argues the
emojis and the text message as a whole would be understood as referencing current
pandemic restrictions and suggesting home delivery of wine, but this does not imply
a change in mood. The full text, it is argued, makes clear that it is the entertainment
of the live streamed wine tasting demonstration which brings about a sense of
community in contrast to the delivery of the wine pack.

19.

It is not surprising in the current circumstances that a Company might make
reference to its products and the pandemic and/or government restrictions. This is
not greatly different to background circumstances often used during a year and
referenced in marketing eg 'Christmas Specials' or 'Winter Warmers' or 'Summer
Bargains'. Simply labelling a case of wine- 'ISO 6 Pack' - does not of itself imply any
particular alcohol consumption behaviour. The Panel does not believe that the
complainant's contention that the 'ISO 6 Pack' name insinuates people should be
drinking more is sustainable. Further, wine is often purchased in multiples and this
says little about its subsequent pattern of consumption given its long shelf life
means it is commonly stored over months or even years.

20.

The Panel does believe the text message accompanying the photo breaches Part
3(c)(i) of the Code. In reaching this conclusion the Panel noted:
•

•
•

the emojis appear to establish a direct and significant change in mood from
pain or emotional hurt symbolised by 🤕 (face with head bandage) to
a general sense of pleasure or good cheer symbolised by 😀 (grinning face)
caused or contributed by the arrival of a delivery 📦(package containing
items ordered online) and the delivered items were alcohol 🍷(wine glass);
this is reinforced by the text 'isolation genuinely sucks! So we are trying to
bring a little joy to folks holed up at home';
that the change in mood would be likely seen as caused or contributed by
the presence or consumption of alcohol as opposed to the entertainment
offered by the live streamed wine tasting is established by the position within
the text of the pricing information- '$100 Plus shipping'- which would
be understood as ending the marketing of the ISO 6 Pack. This is positioned
prior to the information about the live-streamed wine which seems to be a
separate thought to the promotion of the ISO 6 Pack;
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•

taken as a whole the post shows the change in mood occurs with the home
delivery of the ISO 6 Pack and prior to the introduction of the opportunity of
the live-streamed wine tasting.

21.

It is noted that the Company has not previously had an adverse ruling on its
marketing meeting ABAC standards and that it has a strong stated commitment to
good practice in alcohol marketing. It can be accepted that it was not intended that
the posts convey a message in any way inconsistent with the ABAC standards but
the operative test is not the marketer's intention but how the marketing message
would be probably understood by a reasonable consumer viewing the marketing.
The Company should consider the ABAC pre vetting service as an independent
source of advice on the consistency of marketing communications with ABAC
standards.

22.

Accordingly, the complaint is dismissed in relation to Part 3(a) and the name 'ISO 6
Pack' and upheld in relation to Part 3(c)(i) regarding the text in the posts.
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